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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia. 

No. 20473-S 


MOUNT TIVY WINERY, INC., a California 
Corporation, 
Plaintiff 
V. 


JOHN V. LEWIS, COLLECTOR OF INTER- 
NAL REVENUE, FIRST CALIFORNIA 
DISTRICT, JOHN DOE, COLLECTOR OF 
INTERNAL REVENUE, FIRST CALIFOR- 
NIA DISTRICT, UNITED STATES OF 
AMERICA, FIRST DOE, SECOND DOE 
AND THIRD DOE, 

Defendants. 


COMPLAINT FOR REFUND OF TAXES 
PAID ERRONEOUSLY AND ILLEGALLY 
COLLECTED 


Plaintiff complains of defendants, and for cause 
of action against defendants, alleges: 


A 

That the defendants John Doe, First Doe, Second 
Doe and Third Doe, are the fictitious names of de- 
fendants sued herein whose true names are to the 
plaintiff unknown, and plaintiff asks that when 
such true names are ascertained this complaint 
may be amended by inserting such true names in 
the place and stead of such fictitious names. 
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Ine 
That at all times herein mentioned, plaintiff 
Mount Tivy Winery, Inc., was and now is a 
corporation duly organized and existing under and 
by virtue of the laws of the State of California, 
with a principal place of business at Iresno, 
County of Fresno, State of California. 


IIT. 

That at all times herein mentioned defendant 
John V. Lewis was the duly appointed, qualified 
and acting Collector of Internal Revenue in and 
for the First California District, Department of 
Internal Revenue, Treasury [1*] Department, 
United States of America, that at all such times 
said defendant John V. Lewis was acting for and 
on behalf of defendants in the discharge of his 
said duties as Collector of Internal Revenue. 


IV. 

That at all times herein mentioned, plaintiff 
Mount Tivy Winery, Inc., was engaged in the 
manufacture and production of wines intended for 
sale or for use in the manufacture or production 
of any article intended for sale at Fresno, County 
of Fresno, State of California, located in the First 
California District, Internal Revenue, United 
States of America, and in the Southern Division 
of the United States District for the Northern Dis- 
trict of California. 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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NV; 

That on January 11, 1934, an Act, known as the 
‘Liquor Taxing Act of 1934’? was enacted to raise 
revenue by taxing certain intoxicating liquors, 
therein set forth, by the 73rd Congress of the 
United States of Amerieéa. 

That Section 10 (c) of said Act reads as follows: 
“See. 10 (¢). Upon all wines held by the producer 
thereof upon the day this title takes effect and in- 
tended for sale or for use in the manufacture or 
production of any article intended for sale, there 
shall be levied, assessed, collected, and paid a floor 
tax equal to the amount, 1f any, by which the tax 
provided for under Section 8 of this title exceeds 
the tax paid upon the grape brandy or wine spirits 
used in the fortification of such wine,’’? which Act 
by its expressed terms, became effective on the day 
following the enactment of said act, namely Janu- 
ary 12, 1934. 

VOI. 

That under the purported authority, and pur- 
suant [2] to the provisions of the said Section 10 
(ec) of said Liquor Taxing Act of 1934, there was im- 
posed upon and assessed against plaintiff as of Jan- 
uary 12, 1934, a tax in the sum of Nineteen Thousand 
Four Hundred Ninety Six Dollars and thirty two 
cents ($19,496.32) upon certain wines allegedly held 
by plaintiff on January 12, 1934, as the producer 
thereof; that at all times herein mentioned said 
wines upon which said tax was imposed upon and 
assessed against plaintiff except as hereinafter set 
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forth, were not held by plaintiff as the producer 
thereof, or at all, and there was no tax due, pay- 
able or unpaid to defendants except as hereinafter 
mentioned, from plaintiff upon said wines under 
Section 10 (c) of said Act; and, that therefore the 
assessment of said tax by defendants was and is 
illegal. 

That on February 10, 1934, plaintiff paid to de- 
fendants at San Francisco, California, the sum of 
Two Thousand Dollars ($2000.00) lawful money 
of the United States of America on account of said 
tax so imposed upon and assessed against plaintiff ; 

That under date of October 31, 1934, defendant 
John V. Lewis as Collector of Internal Revenue, 
First California District, Internal Revenue, Treas- 
ury Department, United States of America, notified 
plaintiff in writing to pay the unpaid balance of 
said tax so assessed and imposed upon plaintiff in 
the sum of Seventeen Thousand Four Hundred 
Ninety Six Dollars and thirty two cents ($17,- 
496.32), together with interest accruing thereon in 
the sum of One Thousand Five Hundred Fifty 
Eight Dollars and fifty three cents ($1,558.53), then 
totaling the sum of Nineteen Thousand Fifty Four 
Dollars and eighty five cents ($19,054.85) ; 

That said written notice and demand for tax 
notified plaintiff that to avoid further penalty and 
interest, [8] the said sums must be paid to him as 
such Collector of Internal Revenue at San Fran- 
eiseo, California, within ten (10) days thereafter; 
that said defendant in said written notice and de- 
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mand for tax, demanded further that immediate 
payment of said sum be made by plaintiff to said 
defendant as such Colleetor of Internal Revenue, 
under the provisions of said Section 10 (¢) of the 
Liquor Taxing Act of 1934, referred to in said 
notice as Distilled Spirits Floor Tax. 


aUE. 

That, under protest, plaintiff, pursuant to said 
notice and demand for tax paid to defendant John 
V. Lewis, as such Collector of Internal Revenue at 
his office in said First California District, the sum 
of Nineteen Thousand Fifty Four Dollars and 
eighty five cents ($19,054.85) on or about the 10th 
day of November, 1934, as demanded, aggregating 
the total sum of Twenty One Thousand Fifty Four 
Dollars and eighty five cents ($21,054.85) paid to 
defendants, representing tax imposed and accrued 
interest penalties. 

That save and except the sum of Five Thousand 
Six Hundred Thirty Five Dollars and fifty two 
cents ($5635.52) no part of the said sum of Twenty 
One Thousand Fifty Four Dollars and eighty five 
cents ($21,054.85) paid to said defendant, was due 
lawfully to defendants under the provisions of said 
Liquor Taxing Act of 1984 See. 10 (c) thereof, and 
that the said sum of Fifteen Thousand Dollars Four 
Hundred and Nineteen Dollars and thirty three 
eents ($15,419.33) was erroneously paid by plain- 
tiff to defendants and was unlawfully collected 
by defendants from plaintiff thereunder. 
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VILL. 

That, within three years after filmg a return 
with defendants, and within two years from the 
time of [4] payment by plaintiff to defendants of 
the said sum of Fifteen Thousand Four Hundred 
Nineteen Dollars and thirty three cents ($15,419.33) 
as aforesaid, a claim for refund was thereafter 
duly and regularly presented by, for, and on be- 
half of plaintiff to defendants, in the manner, and 
as provided by law, and the rules and regulations 
of the Treasury Department, Department. of In- 
ternal Revenue of defendant, United States of 
America. 

That plaintiff is informed and_ believes, and 
upon the ground of such information and belief 
alleges: that within two years last past said claim 
for refund of said taxes and penalties so errone- 
ously paid by plaintiff as aforesaid, to, and ille- 
gally collected by defendants, was disallowed and 
rejected by defendants; and, that within two years 
last past defendants notified plaintiff by registered 
mail of the disallowance and rejection of said claim 
for refund of said taxes and penalties. 


1 aX 
That plaintiff is informed and believes and upon 
the ground of such information and belief alleges 
that defendant John V. Lewis resigned as Collec- 
tor of Internal Revenue, First California District, 
Internal Revenue, Treasury Department, United 
States of America, since the rejection of the claim 
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fer refund of taxes and penalties erroneously paid 
by plaintiff and unlawfully eclleeted by defendants, 
hereinabove set forth, and, that said defendant, 
John V. Lewis is no longer engaged or emploved 
by defendant United States of America as such 
Colleetor of {nternal Revenue, First California, 
Internal Revenue, Treasury Department, United 
States of America. 


Wherefore, plaintiff prays ete. 


And for a second, separate and distinet cause of 
[5] action against defendants, plaintiff alleges: 


SL 
igi tepleads Paractapns 1, Ii si \eae 
VI, VIII, and IX of plaintiff’s first cause of ac- 
tion, in each and every particular as if said para- 
evaphs were set forth and repeated herein in full, 
in this, plaintiff’s second cause of action against 
defendants. 
1 
That, under protest, plaintiff, purstant to said 
notice and demand for tax, paid to defendant John 
V. Lewis as Collector of Internal Revenue at his 
office in the First California District the sum of 
Fifteen Thousand Four Hundred and Nineteen Dol- 
lars and Thirty Three Cents (415,419.33) as de- 
manded on or about the 10th day of November, 
1934. 
INE 
That at all times herein mentioned section 10(c) 
of the Liquor Taxing Act of 1984, and the tax 


vs. John V. Lewis 9 


therein provided, was and is, in, and a, violation 
of Article J, Section 2, Clause 3, and Article I, 
Section 9, Clause 4+ of the Constitution of the 
United States of America, and was and is wncon- 
stitutional, in: 

I—that said Section provides for the levy as- 
sessment and collection of a direct tax, ‘‘Upon all 
wines held by a producer * * * *’’ based upon own- 
ership rather than an excise tax upon the manu- 
facture, use or sale of such wines; and 

2—that said tax, therein imposed, was not ap- 
portioned among the several states, in proportion to 
the Census or Enumeration as provided, permitted 
and required under the aforementioned provisions 
of Article I of the Constitution of the United States 
of America. [6] 


ye 

That no part of the said sum of Fifteen Thousand 
Four Hundred and Nineteen Dollars and Thirty 
Three Cents ($15,419.33) paid to defendants was 
due lawfully under the provisions of the Liquor 
Taxing Act of 1934, Section 10(c) thereof, and the 
levy, assessment and collection of said sum from 
plaintiff by defendants was and is a violation of the 
aforementioned provisions of Article I, of the Con- 
stitution of the United States of America, and was 
and is illegal and unconstitutional. 


Wherefore, plaintiff demands judgment against 
defendants, and each of them, as follows: 
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1. adjudging that the said sum of Fifteen Thou- 
sand Kour Hundred and Nineteen Dollars and 
Thirty Three Cents ($15,419.33) was erroneously 
paid by plaintiff and illegally collected by defen- 
dants under the purported authority allegedly con- 
ferred upon defendants pursuant to and under the 
provisions of Section 10(¢) of the Liquor Taxing 
Act of 1934, and under the provisions of the Con- 
stitution of the United States of America; and 

2. Requiring defendants, and cach of them, to 
repay forthwith the said sum of Fifteen Thousand 
Four Hundred and Nineteen Dollars and Thirty 
Three Cents ($15,419.33) erroneously paid by plain- 
tiff and illegally collected by defendants under the 
provisions of Section 10(c) of the Liquor Tax- 
ing Act of 1934 and in violation of the provisions 
of the Constitution of the United States of Amer- 
ica, together with interest thereon, as provided by 
law, at the rate of six (6) per cent per annum, 
from the 10th day of November, 1934, until paid 
imei; and 

3. for such other and further relief as to this 
Court may seem meet and equitable. 

ROBERT H. FOUKH, 
Attorney for Plaintiff. 


[Endorsed]: Filed July 28, 1938. [7] 
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[Title of District Court and Cause. ] 


ANSWER OF DEFENDANT JOHN V. LEWIS 
TO COMPLAINT 


ANSWER TO FIRST CAUSE OF ACTION 
AGAINST SAID DEFENDANT 


Defendant admits the allegations contained in 
paragraphs IT and V and the allegation that said 
defendant John V. Lewis is no longer engaged or 
employed by the United States of America as Col- 
lector of Internal Revenue, First California Dis- 
trict, Internal Revenue, Treasury Department, 
United States of America, in paragraph LX of the 
first cause of action of the Complaint, and denies 
each and every other allegation contained in the 
first cause of action of the Complaint. [8] 


ANSWER TO SECOND CAUSE OF ACTION 
AGAINST SAID DEFENDANT 


First Defense 
The second cause of action of said Complaint 
fails to state a claim against defendant upon which 
relief can be granted. 


Second Defense . 

Defendant admits the allegations contained in 
paragraphs IT and V and the allegation that said 
defendant John V. Lewis is no longer engaged or 
employed by the United States of America as Col- 
lector of Internal Revenue, First California Dis- 
trict, Internal Revenue, Treasury Department, 
United States of America, in paragraph IX of the 
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first cause of action of the Complaint incorporated 
by reference in the second cause of action of the 
Complaint; and denies each and every other alle- 
gation contained in the second cause of action of 
the Complaint. 


Wherefore the defendant prays: 
1. That the plaintiff take nothing by reason of 
its action; 
2. That the defendant be dismissed with his costs 
of suit ineurred herein; 
3. For such other and further relief as to this 
Court may seem just and equitable in the premises. 
Dated: May 1, 1939. 
FRANK J. HENNESSY, 
United States Attorney for 
the Northern District of 
California, Attorney for the 
Defendant John V. Lewis. 
Receipt of Service. 


[Endorsed]: Filed Mav 1, 1939. [9] 


[Title of District Court and Cause. ] 

ANSWER OF DEFENDANT UNITED STATES 
OF AMERICA TO COMPLAINT 
ANSWER TO FIRST CAUSE OF ACTION 
AGAINST SAID DEFENDANT 


Defendant admits the allegations contained in 
paragraphs II and V and the allegation that said 
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defendant John V. Lewis is no longer engaged or 
employed by the United States of America as Col- 
lector of Internal Revenue, First California Dis- 
trict, Internal Revenue, Treasury Department, 
United States of America, in paragraph IX of the 
first cause of action of the Complaint, and denies 
each and every other allegation contained in the 
first cause of action of the Complaint. [10] 


ANSWER TO SECOND CAUSE OF ACTION 
AGAINST SAID DEFENDANT 


First Defense 
The second eause of action of said Complaint 
fails to state a claim against defendant upon which 
relief can be granted. 


Second Defense 

Defendant admits the allegations contained im 
paragraphs Ii and V and the allegation that. said 
defendant John V. Lewis is no longer engaged or 
employed by the United States of America as Col- 
lector of Internal Revenue, First California Dis- 
trict, Internal Revenue, Treasury Department, 
United States of America, in paragraph [LX of the 
first cause of action of the Complaint incorporated 
by reference in the second cause of action of the 
Complaint; and denies each and every other allega- 
tion contained in the second cause of action of the 
Complaint. 


Wherefore the defendant prays: 
1. That the plaintiff take nothing by reason of 
its action; 
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2. That the defendant be dismissed with its 
costs of suit incurred herein; 
3. For such other and further rehef as to this 
Court may see just and equitable in the premises. 
Dated: May 1, 1939. 
FRANK J. HENNESSY, 
United States Attorney for 
Northern District of Cali- 
fornia, Attorney for the 
Defendant United States 
of America. 
Receipt of Service. 


[Endorsed]: Filed May 1, 1939. [11] 


[Title of District Court and Cause. ] 


STIPULATION OF FACTS 


It Is Hereby Stipulated by and between Mount 
Tivy Winery, Inc, the plaintiff, and John V. 
Lewis and the United States of America, two of 
the defendants named above, that the recital of 
facts hereinafter contained may be deemed true for 
all purposes in connection with the above entitled 
cause, as follows: 


I. 

That plaintiff, the Mount Tivy Winery, Inc., was 
[12] at all times mentioned in the complaint and 
herein, and now is a corporation duly organized 
and existing under and by virtue of the laws of the 
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State of California; and at all times mentioned 
herein plaintiff had its principal place of business 
at 600 Rowell Building, located in the City of 
Fresno, County of Fresno, State of California, and 
its principal place of business is now located at 
LaceJac, County of Fresno, State of California, in 
the Northern Division of the Southern District 
of California, with mailing address as P. O. Box 
1288, Fresno, Fresno County, California. 


JUL, 


That plaintiff, the Mount Tivy Winery, Inc., was 
at all times mentioned in the complaint and herein, 
engaged in the manufacture, production and sale of 
wines intended for sale or for use in the manu- 
facture or production of articles intended for sale 
at Bonded Winery No. 3620 located at LacJac, 
about 2.3 miles east of Parlier Post Office, Fresno 
County, State of California, within the First Cali- 
fornia District, Internal Revenue, United States 
of America and in the Northern Division of the 
Southern District of California. 


ITT. 

That on July 5, 1933, the defendant John V. 
Lewis was duly appointed and qualified as the Col- 
lector of Internal Revenue in and for the First 
California District, Department of Internal Reve- 
nue, Treasury Department, United States of 
America, and thereafter, at all times mentioned in 
the complaint and herein, was the duly appointed, 
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qualified and acting Collector of Internal Revenue, 
Treasury Department, United States of America, 
and aeted and continued to act as such until 
March 7, 1938, when he resigned. [13] 


Ne 

That the Fidelity Warehouse Corporation is a 
corporation duly organized and existing under and 
by virtue of the laws of the State of California, 
and at all times mentioned in the complaint and 
herein, owned and operated a public warchouse 
business known as Public Bonded Storercom No. 
3728, in the warehouse located at LacJae contigu- 
ous with and adjoining the Bonded Winery No. 
3620 owned and operated by plaintiff, Mount Tivy 
Winery, Ine., under the authority of and pursuant 
to the laws of the State of California and Treasury 
Decision No. 19 and General Cireular No. 141, ap- 
proved September 16, 1933, attached hereto as [tx- 
hibit °‘A’’, 

That the Fidelity Warehouse Corporation made 
application upon the form attached hereto, enti- 
tled Exhibit ‘‘B’’, to the Supervisor of Permits, 
Bureau of Industrial Alcohol, under the laws and 
regulations governing the establishment of bonded 
wineries and storerooms, for a permit to establish 
Public Bonded Storeroom No. 3728, and upon the 
issuance thereof to it, a copy of which is attached 
hereto as ‘“Iixhibit ‘‘C’’, qualified and gave blanket 
bonds, in the forms attached, in the maximum stn 
of $100,000.00 on Form 1530A, entitled Exhibit 
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eae one orm GO9A, entitled Exlibit “*ia’’, 
to the defendant United States of America; 

That in addition to this, said Fidelity Warehouse 
Corporation was obliged to and did render monthly 
reports to the Supervisor of Permits on Form 
702, attached hereto, entitled ‘‘Exhibit ‘‘F’’, ac 
counting for all wines received, stored and re- 
moved from the bonded storeroom premises. [14] 


Vv. 

That on November 13, 1933 a Field Warehouse 
Storage Agreement was executed in writing by and 
between plaintiff and the Fidelity Warehouse Cor- 
poration which provided, among other things, that 
the Fidelity Warehouse Corporation should fur- 
nish plaintiff all field warehouse services necessary 
to plaintiff’s business and that plaintiff should em- 
plov the Fidelity Warehouse Corporation for all 
field warehouse services required by plaintiff and, 
further, that plaintiff would furnish warehouse 
premises sufficient in number and capacity to pro- 
vide adequate storage space for all wine to be 
warehoused, so located and constructed as to ade- 
quately secure the safety of the wine, and to lease 
to the Fidelity Warehouse Corporation all premises 
owned or controlled by plaintiff in which field 
warehousing was to be conducted. A copy of this 
Field Warehouse Storage Agreement is attached 
hereto as Exhibit ‘*G’’. 

That under said Agreement the Fidelity Ware- 
house Corporation agreed, among other things, for 
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the consideration therein expressed and subject to 
the terms and conditions therein contained: (1) to 
maintain a pubhe warehouse in and upon the prem- 
ises leased by plaintiff to said corporation; (2) to 
furnish to plaintiff all Field Warehouse services 
necessary to plaintiff’s business; (3) to place its 
bonded agent and/or bonded watchman in charge 
of said warehouses(s) and leased premises; and 
(4) to issue Field Warehouse Receipts upon the 
merchandise or property which plaintiff may store 
therein or thereon; provided, however: (a) that 
the Fidelity Warehouse Corporation shall be free 
from all liabilities for taxes, assessments, charges 
or penalties levied, assessed or imposed by federal, 
state, county or municipal government, or by any 
other quasi-public or governmental [15] agency 
upon or in respect of the wines warehoused under 
the terms of the said agreement; (b) that plaintiff 
agreed to render all reports required of plaintiff 
or said corporation, or either of them, in respect 
to the commodities warehoused, by any and all gov- 
ernmental agencies; and (c) that at the option of 
said Fidelity Warehouse Corporation, it could pay 
all taxes, assessments, charges or penalties, serv- 
ice, blend, fortify, rack, handle and care for the 
warehoused wine, and render all reports, at the ex- 
pense of plaintiff, in the event plaintiff failed to do 
so as agreed in said agreement. 


VI. 
That on November 18, 1933 plaintiff, pursuant to 
the provisions of the Field Warehouse Storage 
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Agreement and as authorized by Treasury Decision 
No. 19, approved September 16, 1933, executed in 
writing a field warehouse lease which leased to the 
Fidelity Warehouse Corporation a portion of a 
building, and all containers therein, for use as a 
warehouse. The building so leased was adjacent 
to the same premises as plaintiff’s Bonded Winery 
No. 3620, bore the same post office box number 
and was contiguous with and adjoining the struc- 
tures of plaintiff’s Bonded Winery No. 3620. This 
portion of a building was registered as Public 
Bonded Storeroom No. 3728. A copy of the Field 
Warehouse Lease is attached hereto as Exhibit 
Glee: 

That at all times mentioned in the complaint and 
herein, said leased premises were in the lawful pos- 
session and under the control of the Fidelity Ware- 
house Corporation under and subject to the terms 
and conditions of said lease. 

That Exhibits “G’’ and “H’’ were executed 
prior to the passage of Section 10 (¢) of the Liquor 
Taxing Act of 19384, and that at the time of the 
execution of said agreements [16] the parties there- 
to did not know that Section 10 (¢) of the Liquor 
Taxing Act of 1934 was contemplated or would be 
enacted into law; and that neither before nor at 
the time of the execution of said agreements, did 
either or both of the parties thereto, negotiate, con- 
template or execute said agreements in order to 
avoid or evade the provisions of Section 10 (c) 
of the Liquor Taxing Act of 1934. 
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VIL. 

That during the months of November and De- 
cember, 1933, and before January 12, 1934, plain- 
tiff removed 484,000 gallons of fortified wine from 
its Bonded Winery No. 3620 and stored it in Pub- 
lic Bonded Storeroom No. 3728 and, in writing, re- 
quested the Fidelity Warehouse Corporation to is- 
sue four (4) original Wine Warehouse Receipts, 
negotiable in form, for 484,000 gallons of wine, 
to the Bank of America National Trust and Sav- 
ings Association, Fresno Branch, or order, (here- 
in referred to as Bank) as follows: one for 211,- 
600 vallons dated November 29, 1933, numbered 
01304 (copy attached hereto as Iixhibit “L’’; the 
second for 123,000 gallons dated December 4, 1933, 
numbered 01307 (copy attached hereto as exhibit 
“J?’): the third for 119,000 gallons dated Decem- 
ber 22, 1933, numbered 01312 (copy attached hereto 
as Exhibit ‘‘IK’’; and the fourth for 31,000 gallons 
dated January 6, 1934, numbered 01316 (copy at- 
tached hereto as Exhibit ‘‘L’’; which receipts were 
issued and executed in the name of and were de- 
livered at the request of plaintiff on said dates in 
accordance with said request to said Bank by the 
Fidelity Warehouse Corporation in accordance with 
and pursuant to the authority contained in its 
Asticles of Incorporation and By-laws and_ the 
laws of the State of California. 

That thereafter and prior to January 12, 1934, 
fi7] several promissory notes in the form of Ex- 
hibit ‘‘M’’, attached hereto and made a part hereof, 
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were prepared by the Bank and were executed by 
plaintiff at the request and to the order of the 
Bank, and plaintiff on December 22, 1933, entered 
into a collateral agreement with the Bank, a copy 
of which said agreement is attached hereto as Ex- 
hibit “Wel”. 

That at all times prior to the sale or disposition 
thereof and the wine covered thereby, said ware- 
house receipts were in the name and in the pos- 
session and under the control of the Bank of 
America National Trust and Savings Association, 
as herein set forth. 


WOUUL 

That the 484,000 gallons of wine so removed and 
stored was the first wine removed to and stored 
in Public Bonded Storeroom No. 3728 and _ re- 
mained the only wine so removed and stored by 
plaintiff or anyone else up to and including Janu- 
ary 12, 1934. 

IES. 

That all wine delivered to the Fidelity Ware- 
house Corporation by plaintiff covered by said 
warehouse receipts, negotiable in form, was re- 
leased subsequently thereunder by said Bank by 
the execution and delivery to the Fidelity Ware- 
house Corporation by said Bank of an ‘‘Order for 
Warehouse Release’ upon the form attached hereto 
as Exhibit ‘‘N”’’. 

XG 
That prior to the Liquor Taxing Act of 1934 sec- 
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tion 612 of the Revenue Act of 1918, as amended, 
read as follows: 


‘See. 612. (Revenue Act of 1918). That 
under such regulations and official supervision 
and upon the giving of such notices, entries, 
bonds, and other security the Commissioner, 
with the approval of the Secretary, may pre- 
scribe, any producer of wines defined under 
the [18] provisions of this title, may with- 
draw from any fruit distillery or special 
bonded warehouse grape brandy, or wine spir- 
its, for the fortification of such wines on the 
premises where actually made; Provided, That 
there shall be levied and assessed against the 
producer of such wines a tax (in lieu of the 
internal-revenue tax now imposed thereon by 
law) of 10 cents per proof gallon of grape 
brandy or wine spirits whenever withdrawn 
and hereafter so used by him in the fortifi- 
eation of such wines during the preceding 
month, which assessment shall be paid by him 
within ten months from the date of notice 
thereof; Provided further, That nothing con- 
tained in this section shall be construed as ex- 
empting any wines, cordials, liqueurs, or simi- 
lar compounds from the payment of any tax 
provided for in this title.” 


That on January 11, 1934, the 73d Congress of 


the United States of America enacted an act known 
as the ‘‘Liquor Taxing Act of 1934” to raise reve- 
nue by taxing certain intoxicating liquors, and 
for the other purposes therein set forth. 
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That Section 8 of Title [ of said Act reads as 
follows: 

“See. 8. Section 612 of the Revenue Act 
of 1918, as amended (relating to the tax on 
grape brandy and wine spirits withdrawn and 
used in the fortification of wines) (U.S.C., 
Sup. VI, title 26, sec. 1301), is amended by 
striking out ‘10 cents per proof gallon’ and 
inserting in lieu thereof ‘20 cents per proof 
gallon’ ”’. 


That Section 10 (ce) of Title I of said Act reads 
as follows: 

‘Sec. 10 (c). Upon all wines held by the 
producer thereof upon the day this title takeg 
effect and intended for sale or for use in the 
manufacture or production of any article in- 
tended for sale, there shall be levied, assessed, 
collected, and paid a floor tax equal to the 
amount, if any, by which the tax provided for 
under section 8 of this title exceeds the tax 
paid upon the grape brandy or wine spirits 
used in the fortification of such wine.’’ 


which Act by its expressed terms becaine effective 
on the day following the enactment of said Act, 
namely, January 12, 1934. 

That all taxes therein provided were, by the 
terms of said Act, due forthwith and were pay- 
able 30 davs after the effective date of said Act. 


XI. 
That the 484,000 gallons of fortified wine evi- 
denced by warehouse receipts, stored in said ware- 
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house on January 12, 1934, [19] had been produced 
by plaintiff at its Bonded Winery No. 3620 prior 
to January 11, 1934 and contained 147,927.08 proof 
gallons of brandy previously withdrawn from a 
distillery and previously used in the fortification 
of wine produced by plaintiff; That prior to Janu- 
ary 11, 1984 and at the time of the withdrawal and 
use of said brandy in fortifving said wine, there 
had been assessed against plaintiff a tax at the rate 
of 10¢ per proof gallon as required by the Internal 
Revenue Law of 1918, as amended; upon which 
wine there was due from plaintiff an additional 
tax under the provisions of Section 10 (¢) of the 
Liquor Taxing Act of 1934 (at the rate of 10¢ per 
proof gallon of brandy used in fortification) in 
the sum of $14,792.71 upon 147,927.08 proof gal- 
lons of brandy, provided said wine was then “‘held’’ 
by plaintiff as the producer thereof and said Act 
was valid in connection therewith. 


SCO: 

That on January 2, 1934 plaintiff had in its 
Bonded Winery No. 3620, 220,297.34 gallons of 
fortified wine. This wine had been produced by 
plaintiff in its winery and contained 61,863.88 proof 
gallons of brandy previously withdrawn from a 
distillery for the fortification of wine previously 
produced by plaintiff and upon which brandy plain- 
tiff had been assessed a tax at the rate of 10¢ per 
proof gallon as required by the Internal Revenue 
Law of 1918, as amended, and upon which wine 
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there was due from plaintiff a tax under the pro- 
visions of Section 10(¢) of the Liquor Taxing Act 
of 1934 (at the rate of 10¢ per proof gallon of 
brandy used in fortification) in the sum of $6,186.39, 
provided said wine was then “held”? by plain- 
tiff as the producer thereof and said Act was valid 
in connection therewith; That no claim for abate- 
ment or refund was made for said latter sum, con- 
sequently plaintiff is not entitled to recover the 
saine in this action. 


XIII. 

That the said 484,000 gallons of fortified wine 
were de- [20] livered to the warehouse company for 
storage in Public Bonded Storeroom No. 3728 by 
plaintiff prior to January 11, 19384 and were in- 
tended for sale and were sold, as herein set forth; 
That the Bank, from time to time, extended unse- 
cured bank credits to plaintiff; That, as the wine 
was produced and delivered by plaintiff to the 
Warehouse Company, warehouse receipts, negoti- 
able in form, covering such wine were issued in the 
name, and to the order of, and were delivered to 
and received by the Bank; That, as hereimbefore 
set forth, plaintiff executed promissory notes pay- 
able to the Bank on the form attached hereto as 
Exhibit ‘‘M’’, and made the collateral agreement at- 
tached hereto as Exhibit ‘‘M!’’; That the Bank ex- 
tended bank credits to plaintiff prior to the actual 
issuance of said warehouse receipts to the Bank, or 
its order; That thereafter plaintiff secured a pros- 
pective purchaser for the wine and notified the 
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Bank of the proposed terms of sale; That in the 
event the purchaser and the terms of sale were sat- 
isfactory to the Bank the sale was consummated 
with the approval of the Bank upon a cash or credit 
basis; That, as part of the same general sale trans- 
action, the Bank executed and delivered to the Fi- 
delity Warehouse Corporation an ‘‘Order for Ware- 
house Release’’ in the form of Exhibit ‘‘N’’ at- 
tached, covering the wine sold to the purchaser and 
either delivered the said warehouse receipts to said 
warehouse company for cancellation, or for the en- 
dorsement thereon of the amount of the wine sold 
or for the issuance of a new warehouse receipt, nego- 
tiable in form, in the name and to the order of the 
Bank, for the remaining unsold quantity of wine 
covered by said warehouse receipt, and re-delivery 
to the Bank of the cancelled, endorsed or new re- 
ceipt, or delivered both said order and warehouse 
receipt to the purchaser or the [21] warehouse com- 
pany subject to the purchaser’s further order or 
endorsement. 

That subject to the order of the purchaser, wine 
sold was thereafter prepared for shipment to the 
purchaser, or order, on the warehouse promises by 
the plaintiff and an entry made on Form 702, a re- 
port filed monthly with defendant, indicating the 
release of such wine to plaintiff; and that such wine 
was received by plaintiff for the purposes mentioned 
for the account of the purchaser and subject to the 
order of the purchaser. 
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XIV. 

That, except as herein set forth, the Bank never 
negotiated said warehouse receipts. 

That at all times herein mentioned all of said 
wine, except as otherwise specified, was in the physi- 
cal possession and under the physical control of the 
Fidelity Warehouse Corporation and was held by it 
as a Bonded Warehouseman in its public Bonded 
Storeroom No. 3728 under the laws of the State of 
California, the United States of America, and the 
rules and regulations of the Treasury Department, 
including T. D. #19 supra, and the agreements be- 
tween it and plaintiff, plaintiff and the Bank and it 
and the Bank. 

That in the regular course of business, and in ac- 
cordance with the agreement executed by plaintiff 
with the Fidelity Warehouse Corporation, plaintiff, 
from time to time, manufactured and delivered to 
the Fidelity Warehouse Corporation the wine herein 
referred to, at the premises leased to the Fidelity 
Warehouse Corporation by plaintiff; That all wine 
so delivered to the Fidelity Warehouse Corpora- 
tion was placed in storage tanks located in and upon 
the leased premises; That signs were placed over and 
outside the entrances and inside the leased premises 
to the effect [22] that said leased premises was 
the registered Public Bonded Storeroom No. 3728 
of the Fidelity Warehouse Corporation; That upon 
receipt of the wine from plaintiff, said Wavyehouse 
Company caused to be placed upon the tanks in 
which the wine was stored, stock cards showing that 
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the wine was warehoused to said Bank, the descerip- 
tion of the wine, the date of warehousing, the ne- 
gotiable warehouse receipt number issued against 
the wine, and the quantity and quality of the wine 
therein stored; That locks were placed upon all en- 
trances to the leased premises by the Fidelity Ware- 
house Corporation and the key to each of said locks 
was in the possession and was retained by the agent 
of the Fidelity Warehouse Corporation in charge 
of the leased premises; That at all times herein men- 
tioned the Fidelity Warehouse Corporation caused 
to be employed its bonded agent to whom detailed 
printed instructions were given as to his duties; 
That the salary of said bonded agent was paid by 
the Fidelity Warehouse Corporation; That plaintiff 
was not permitted access to the leased premises ex- 
eept through the bonded agent of the Fidelity Ware- 
house Corporation in accordance with the terms of 
said written agreement herein referred to, and then 
only under the observation and supervision of the 
bonded agent of the Fidelity Warehouse Corpora- 
tion; That the warehouse was opened and closed by 
the bonded agent who kept it locked at all times 
that he was not personally there, and said bonded 
agent received and delivered all merchandise at the 
leased premises. 

That in accordance with the provisions of para- 
graph nine of the Field Warehouse Storage Agree- 
ment, “‘Exhibit ‘‘G’’, and in accordance with an 
understanding between the plaintiff and the Fidelity 
Warehouse Corporation pursuant thereto, the plain- 
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tiff was, from time to time, permitted to have access 
to [23] the said bonded storeroom for the purpose 
of servicing and caring for said wine during the 
period said wine was stored in said bonded store- 
room. 


XV. 

That the Bank did not pay personal property 
taxes or any taxes imposed by the Liquor Taxing 
Act of 1934 upon the wine covered by the warehouse 
receipts; That all taxes thereon were paid by plain- 
tiff in accordance with and pursuant to the provi- 
sions of the agreement attached hereto entitled Ex- 
hibit ‘‘G”’ executed by and between plaintiff and Fi- 
delity Warehouse Corporation. 


XVI. 

That on January 11, 19384 the Commissioner of 
Internal Revenue instructed the defendant John V. 
Lewis with relation to the collection of the tax im- 
posed by Section 10 (c) as set out in A & C, mimeo- 
graph Coll. No. 4132 dated January 11, 1934, at- 
tached hereto as Exhibit ‘‘O’’; That in accordance 
therewith and pursuant thereto said defendant John 
V. Lewis, for and on behalf of defendant United 
States of America, caused to be delivered to Plain- 
tiff a mimeographed circular dated January 15, 
1934 entitled ‘“‘Floor Tax on Distilled Spirits, 
Wines, Cordials, ete.”’, a copy of which is attached 
itenerOrasetahibit ‘*P’’, 


xvi, 
That pursuant thereto, and in the belief that a 
tax was due defendants, on February 6, 1934 plain- 
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tiff, pursuant to such belief and the further belief 
that it was legally required, returned to defendant 
John V. Lewis an Inventory and Return on Form 
756, a form prepared and supplied by defendant to 
plaintiff, a copy of which is attached hereto as Eix- 
hibit “‘Q’’ showing 659,106.97 gallons of wine con- 
taining 194,963.16 proof gallons of brandy on hand, 
upon which a tax was believed [24] to be due of 
$19,496.32. 


A VIII. 

That on February 10, 1934, said plaintiff paid to 
defendant John VY. Lewis as such Collector of In- 
ternal Revenue at his office in San Francisco, Cali- 
fornia, the sum of $2000.00. 

That on February 17, 1984 plaintiff addressed a 
letter to the defendant John V. Lewis, Collector of 
Internal Revenue, San Francisco, California, in 
which it is stated that the $2000.00 cash paid to said 
Collector of Internal Revenue ‘‘represents a tax la- 
bility on brandy in fortified wines in the hands of 


4 


the producer, Mount Tivy Winery, Inc.’’ and that 
‘“‘the remaining balance of $17,496.32 represents tax 
on brandy in fortified wines held by the Fidelity 
Warehouse Company, who held full possession and 
eontrol of said wine and brandy as bailee or ware- 
houseman for the Bank of Americ¢a.’’ In said letter, 
plaintiff ‘‘protests the payment of any tax assessed 
or levied against said wine or brandy held by the 
Fidelity Warehouse Corporation’”........ ‘‘based on the 
fact that said wines and brandy’.”.......... ‘‘were not 
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held by the producer on the date the Internal 
Liquor Taxing Act of 1934 became effective.”? (Copy 
of letter attached as Exhibit “R”’. 


XTX. 

That in February 1934 the defendant John V. 
Lewis prepared and forwarded to the Commissioner 
of Internal Revenue, Washington, D. C., an assess- 
ment list showing a tax due under the provisions of 
Section 10(c) of the Liquor Taxing Act of 1934 
from plaintiff in the amount of $19,496.32, the 
amount returned by plaintiff on its Inventory and 
Return Form No. 756 on February 6, 1934, which 
sum was assessed by the Commissioner of Internal 
Revenue on April 11, 1934. The assessment list 
also showed the payment of $2000.00 and the [25] 
balance due as $17,496.32. 


XX. 
That on May 14, 1934 plaintiff filed claim in abate- 
ment of $14,160.99 of the tax assessed against plain- 
tiff. (Copy of claim attached as Exhibit ‘‘S’’.) 


XXII. | 

That on August 10, 1934 plaintiff filed claim in 
abatement of $3,335.33 of the taxes reported as due 
by plaintiff on February 10, 1934, a copy of which 
claim is attached as Exhibit ‘‘T’’. Of the original 
sum reported as due by plaintiff on February 10, 
1934, plaintiff had thus paid the sum of $2000.00 
and claimed abatement of the balance of $17,496.32. 
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2A 
That on October 18, 1934 the Commissioner of 
Internal Revenue rejected plaintiff’s claim in abate- 
ment of $14,160.99 of the taxes by letter dated Oc- 
tober 18, 1934. 


EC Uae 
That on October 24, 1934 the Commissioner of 
Internal Revenue rejected plaintiff’s claim in abate- 
ment of $3,335.33 of the taxes by letter dated Octo- 
ber 24, 1934. 


XXIV. 

That under date of October 31, 1934 defendant 
John V. Lewis as Collector of Internal Revenue, 
Mirst California District, Internal Revenue, Treas- 
ury Department, United States of America, notified 
plaintiff in writing to pay said tax in the sum of 
Seventeen Thousand Four Hundred Ninety-Six Dol- 
lars and thirty-two cents ($17,496.32), the unpaid 
balance so assessed and imposed upon plaintiff, to- 
gether with interest accruing thereon in the sum of 
One Thousand Five Hundred Fifty-eight Dollars 
and fifty-three cents ($1,558.53), totaling the sum 
of Nineteen Thousand Fifty-four Dollars and [26] 
eighty-five cents ($19,054.85), and that to avoid fur- 
ther penalty and interest, the sum of Nineteen Thou- 
sand Fifty-four Dollars and eighty-five eonts ($19,- 
054.85) must be paid to him as such Collector of 
Internal Revenue at San Francisco, California, 
within ten (10) days thereafter; That said defend- 
ant in said written notice and demand for tax, de- 
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manded further that immediate payment of said 
sum be made by plaintiff to said defendant as such 
Collector of Internal Revenue, under the provisions 
of said Section 10 (c¢) of the Liquor Taxing Act of 
1934, referred to in said notice as Distilled Spirits 
Floor Tax. 


XXYV. 

That, under protest, plaintiff, on November 10, 
1934, pursuant to said notice and demand for tax, 
paid to Defendant John V. Lewis, as such Collector 
of Internal Revenue at his office in said First Cali- 
fornia District the sum of $17,496.32, the unpaid 
balance of the assessed tax, and the sum of §$1,- 
908.93, accrued interest on said unpaid balance of 
said tax, a total of $19,054.85. This amount, to- 
gether with $2000.00 paid to defendant on Febru- 
ary 10, 1934, makes a grand total of $21,054.85, as 
evidenced by Collector’s stamp on Form 1 and 
Form 17, Notice and Demand for Tax, attached 
hereto as Exhibits ‘‘U’”’ and ‘‘V’’. 


XXVI. 
That on August 28, 1935 plaintiff filed with the 
defendant John V. Lewis a claim for the refund of 
£15,419.33. 


XXVIII, 

That on July 29, 1936 the Commissioner of In- 
ternal Revenue rejected plaintiff’s claim for refund, 
and on that date sent plaintiff a notice of the dis- 
allowance of the claim by registered mail. [27] 
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AATX, 

Hach party hereby reserves the right to object to 
a consideration of any statement of fact contained 
in this Stipulation upon the ground that the same 
is incompetent, irrelevant or uniaterial. 

Any facts not covered by this Stipulation but 
which can be ascertained from the pleading, may be 
given consideration if relevant and not inconsistent 
with the stipulated facts. 


Dated: This 30th day of April, 1941. 
FRANK J. HENNESSY, 
Per Ve HeMe. 
Attorney for defendants John 
V. Lewis and the United 
States of America. 


ROBERT H. FOUKEH, 
Attorney for the plaintiff, 
Mount Tivy Winery, Ine. 


[Endorsed]: Filed Apr. 30, 1941. [28] 


LIST OF EXHIBITS 


Mount Tivy Winery, Ine. 
Exhibit No. 
“fA” Treasury Decision No. 19—Gen’l. Cireu- 
lar No. 141 
‘*B’? Appheation for Permit Form 1404 
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Monthly Report—Form 702 

Field Warehouse Storage Agreement 
Field Warehouse Lease 

Warehouse Receipt No. 01304 
Warehouse Receipt No. 01307 
Warehouse Receipt No. 01312 
Warehouse Receipt No. 01316 
Promissory Note 


‘*M-1’’ Collateral Agreement 
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Order for Warehouse Release 

A & C Mimeo Coll. No. 4132 

Mimeo Letter ‘‘Floor Tax on Distilled 
Spirits, Wines, Ete. 

Inventory & Return—Form 756 

Letter of Protest 

Claim in Abatement 

Claim in Abatement 

Receipt for payment of Taxes—Form 1 
Notice and Demand for Tax—Form 17. 
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[Title of District Court and Cause.] 


SUPPLEMENTAL STIPULATION 


OF FACTS 


It Is Hereby Stipulated by and between Mount 
Tivy Winery, Inc., the plaintiff, and John V. Lewis 
and the United States of America, two of the de- 
fendants above named, that the recital of facts 
hereinafter contained supplements the Stipulation 
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of Facts previously filed herein and may be deemed 
true for all purposes in connection with the above 
[30] entitled cause. 

On February 28, 1939 plaintiff forwarded to the 
Honorable Frank Murphy, Attorney General of the 
United States, a copy of the Complaint and Sum- 
mons in the above entitled action, which was re- 
eeived by the Attorney General of March 6, 1989. 

Dated: This 30th day of October, 1941. 

FRANK J. HENNESSY 
Attornev for defendants John V. 
Lewis and the United States of 
America. 


ROBERT H. FOUKE 
Attorney for the plaintiff, Mount 
Tivy Winery, Ine. 


[indorsed]: Filed Nov. 1, 1941. [31] 


[Title of District Court and Cause.] 
ORDER FOR JUDGMENT 


Ordered: 

That plaintiff take nothing by its action and that 
defendants be dismissed with costs. 

Counsel for defendants may prepare and submit 
findings of fact, conclusions of law, and judgment 
in accordance with opinion filed this day. 

Dated: January 10, 1942. 

~ Fost, SURE 
United States District Judge. 


[Endorsed]: Filed Jan. 10, 1942. [32] 
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[Title of District Court and Cause.] 


OPINION 


St. Sure, District Judge: 

Plaintiff sues to recover $15,419.33, with interest, 
claimed to have been illegally imposed and collected 
by defendants under the “Liquor Taxing Act of 
1934.’’ [33] 

The complaint contains two counts. The first 
states a claim for recovery, if justified by the law 
and the evidence. The second adopts the allegations 
of the first, by reference, and adds that section 
10(C)! of the Liquor Taxing Act of 1934, under the 
provisions of which the taxes were assessed and col- 
lected, violates Article I, section 2, clause 3, and 
Article J, section 9, clause 4 of the Constitution of 
the United States of America. 

The case was submitted upon a stipulation of 
facts and briefs of respective parties. There are six 
other cases in which the stipulated facts are similar, 
and all seven cases were consolidated for trial. The 
decision in the instant case is determinative of all. 
The plaintiffs in the other cases, and the amounts 


1. ‘Upon all wines held by the producer thereof 
upon January 12, 1934, and intended for sale or 
for use in the manufacture or production of any 
article intended for sale, there shall be levied, as- 
sessed, collected and paid a floor tax equal to the 
amount, if any, by which the tax provided for under 
section 443 of this title exceeds the tax paid upon 
the grape brandy or wine spirits used in the forti- 
fication of such wine.’’ 26 USCA § 451b, 1934 Cu- 
mulative Annual Pocket Part. 
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each seeks to recover, with interest, are as follows: 

California Wineries and Distilleries, Ine. a 
California corporation, No. 20464--R, $18,- 
449.80 ; 

I'resno Winery Inc., a California corporation 
formerly known as Elsinore Winery, Inc., a 
corporation, and Lucerne Winery, Ine., a cor- 
poration, No. 20465-L, $6,602.52 ; 

Santa Lucia Wineries, Inc., a California cor- 
poration, No. 20466-R, $13,918.00; 

Charles Dubbs and Sammel Caplan, copari- 
ners doing business under the firm name and 
style of Alta Winery, No. 20467-S, $7,430.57; 

California Growers Wineries, a California 
corporation, No. 20474-W, $29,923.55 ; 

St. George Winery, a California corporation, 
No. 21118-L, $10,577.28. 


The defendants are identical in all of the cases. 


[34] 

Defendants question the jurisdiction of the court 
as to the suit against United States. There is some 
discussion in the briefs as to whether the court takes 
jurisdiction under 28 USCA $41, subd. (20)? (which 


2. “‘The district courts shall have original juris- 
diewen as Lollows: ** ="(20))" ~ of any sino 
proceeding commenced after the passage of the 
Revenue Act of 1921, for the recovery of any in- 
ternal-revenue tax alleged to have been erroneously 
or illegally assessed or collected, or of any penalty 
claimed to have been collected, without authority or 
any sum alleged to have been excessive or in any 
manner wrongfully collected under the Internal- 
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jeepetteor the Tucker Act), or sub. (5).2 It 1s ob- 
vious that the 1921 amendment to subd. (20) ex- 
tended the jurisdiction of the District Court so as 
to embrace suits against United States where the 
claim exceeds $10,000, if the Collector of Internal 
Revenue by whom the tax was collected is no lon- 
ger in office when suit is filed. As that is true in 
this case, the court takes jurisdiction of the United 
States, if at all, under subd. (20). 

The procedure for suits against the United States 
under 28 USCA § 41(20) is regulated by §$5 and 
6 of the Tucker Act, 28 USCA §§762, 763. Title 28 
USCA $763 provides that ‘‘plaintiff shall cause a 
copy of his petition * * * to be served upon the” 
United States District Attorney ‘‘in the District 
wherein suit is brought, and shall mail a copy [85] 
of the same, by registered letter, to the Attorney 
General * * *,”’ and shall file with the Clerk of the 
COUT al aindayit Of such Selvice. “This procedure 
must be complied with strictly. Reid Wrecking Co. 
y. United States, D. C. 202 F. 314, and all its re- 


Revenue laws even if the claim exceeds $10,000, if 
the collector of internal revenue by whom such tax, 
penalty, or sum was collected is dead or is not in 
office as collector of internal revenue at the time 
such suit or proceeding is commenced.’’ 

3. ‘Of all cases arising under any law provid- 
ing for internal revenue, or from revenue from im- 
ports or tonnage, except those cases arising under 
any law providing revenue from imports, jurisdic- 
tion of which has been conferred upon the Court 
of Customs Appeals.”’ 


40 Mount Tivy Winery 


quirements must be met before the commencement 
of the action can be effected.’? Bachman, Emmer- 
ich & Co. v. U. 8. 21 F. Supp. 682, 684; see also 
Reid v. United States, 211 U. 8. 529, 538; Munro 
vy. United States, 303 U. 8. 36, 40. The requirements 
for service are jurisdictional. 

Here service was made upon the United States 
Attorney of this District on January 30, 1939. A 
stipulation filed herein on November 1, 1941 (more 
than five months after trial) states that the At- 
torney General was served on February 28, 1939. 
As the claim which was the basis of this action was 
rejected on July 29, 1936, both services were made 
after the expiration of the two-year limitation al- 
lowed by 26 USCA §3772(a)(2).4 

Although this suit was filed on July 28, 1938, 
(the last day on which it could have been filed un- 
der the two-year limitation), plaintiff argues that 
service as prescribed by 28 USCA s763 is merely 
procedural and not substantative, and therefore, 
since the adoption of the Federal Rules of Civil 
Procedure, effective September 16, 1938, [36] such 
service is not necessary to commence an action 


4, ‘*No such suit or proceeding shall be begun 
before the expiration of six months from the date 
of filmg such claim unless the Commissioner ren- 
ders a decision thereon within that time, nor after 
the expiration of two years from the date of mailing 
by registered mail by the Commissioner to the tax- 
payer of a notice of the disallowance of the part 
of the claim to which such suit or proceeding 
Peles 
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against the Uniied States, citing Rule 3, Rule 
4(d) (4), and United States v. American Surety, 
oe omy 00, (02. On the question of whether 
the new Rules apply to the Tucker Act, a careful 
examination of the law on this subject’ shows that 


d. ‘*A civil action is commenced bv filing a com- 
plaint with the court.’’ 


6. “** * * Service shall be made as follows: * * * 
(4) Upon the United States, by delivering a copv 
of the summons and of the complaint to the United 
States attoiney for the district in which the action 
is brought or to an assistant United States attor- 
ney or clerical employee designated by the United 
States attorney in a writing filed with the clerk of 
the court and by sending a copy of the summons and 
of the complaint by registered mail to the Attorney 
General of the United States at Washington, Dis- 
trict of Columbia, and in any action attacking the 
validity of an order of an officer or agency of the 
United States not made a party, by also sending a 
copy of the summons and of the complaint by regis- 
tered mail to such officer cr agency.”’ 


(eeweoes. American Stirety, 20 FF. Supp. (00, 
702; Sherwood v. U. 8. 1132 F. (2d) 587, 590, re- 
versed, U. S. v. Sherwood, 312 U. 8. 584; Boerner 
vy. U. S., 26 F. Supp. 769. See also Gallagher v. 
Carroll, 27 F.Supp. 568; Schram v. Koppin, 35 F. 
Supp. 318, Schram v. Costello, 36 F. Supp. 525; 
Schram v. Cudnau, D. C. E. D. Mich., decided De- 
cember 26, 1940; Hackner v. Guaranty Trust Co. 
of N. Y., 117 F. (2d) 95; Federal Rules Service 
with Vindex, Vol. 4, pp. 882-887; ‘‘Federal Rules 
of Civil Procedure and Proceedings of the Amer- 
ican Bar Association Institute, Cleveland 193887’, 
pp. 1838 and 202-203; ‘‘Federal Rules of Civil Pro- 
cedure, Proceedings of Institutes, Washington and 
New York, 1938, Published by American Bar Asso- 
ciation’’, pp. 34-35; New Federal Procedure and 
the Courts, by Alex Holsoff, 1940, pp. 16-17. 
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some courts have held that the Rules prevail over 
the Tucker Act. However, I am of the opimion that 
as the Tucker Act is a special statute with special 
procedure outlined by Congress, the new Rules are 
inapplicable. Lynn v. United States, 110 F. (2d) 
586; United States v. Sherwood, [87] 312 U.S. 584, 
586-7. From the discussion of Rules 3 and 4 before 
the Judiciary Committee of the House of Repre- 
sentatives, 75th Congress, Third Session, Hearings 
on the Rules of Civil Procedure and H. R. 8892, 
March 1-4, 1938, Serial 17, pages 73 fi., it appears 
that the Committee considered a statute of limita- 
tions substantive law and intended that the Rules 
should govern only where there was no Federal or 
state statute on the subject. A suit against United 
States, filed wnder 28 USCA $763, is not ‘‘com- 
menced’’ until the service mentioned is made. As 
service in this case was made after the expiration 
of the two-year period allowed by 26 USCA 
§3772(a) (2), the right of action against United 
States ceased, and the subsequent adoption of the 
new Rules did not revive it. 

It is true that in United States v. Sherwood, 
supra, the Supreme Court approved dismissal for 
want of jurisdiction where an individual had been 
joined in the suit against the United States. How- 
ever, dismissal of the entire action would not be 
proper here, because this Court has jurisdiction of 
the Collector of Internal Revenue under 28 USCA 
§41(5), which requires no special service on the 
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United States Attorney of this District and on the 
United States Attorney General. 

I therefore conclude that as necessary service to 
effect commencement of the action as required by 
28 USCA $763 was not made within the two-year 
period specified in 26 USCA §8772(a) (2), this 
court has no jurisdiction over defendant United 
States, but has jurisdiction over the Collector un- 
der 28 USCA §41(5). [88] 

In three of the companion cases mentioned above, 
namely, No. 20464-R, No. 20474-W, and No. 
21113-L, service as required by the Tucker Act (28 
USCA $763) was made within the two year period 
specified in 26 USCA $3773(a) (2), so that in those 
eases this court would have jurisdiction of the 
United States as well as of the Collector of Internal 
Revenue; but in view of my holding against plain- 
tiff in all cases, the point becomes immaterial. 

Plaintiff contends that §10(c) of the Liquor Tax- 
ing Act of 1934 violates Art. I, Sec. 2, Cl. 3, and 
Art. I, Sec. 9, Cl. 4 of the United States Constitu- 
tion, in that it levies a direct tax without proper 
apportionment. There is no merit in this conten- 
HOt ineeennsyivania vy. Fix, 9 F. Siwpp. 272, 275- 
276, (affirmed in 79 F. (2d) 520, certiorari denied, 
297 U. 8S. 704), the court held that the tax levied 
by §10(e) is an excise tax, and as such, constitu- 
tional. 

In one of its briefs plaintiff attempts to make 
another constitutional point, stating: 

‘Imposition of the tax upon merely one part 
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of a class of persons deprives such persons of 
the ‘equal protection of the laws’ under the 
due process clause of the United States Con- 
stitution, hence the tax is unconstitutional for 
this, as well as other reasons noted. Fifth 
Amendment to the Constitution of the United 
Stabesy a rircle sy). 


This loose language, without explanation or author- 
ity, is plaintiff’s only reference to the Fifth 
Amendment. The constitutionality of a statute can- 
not be raised for the first time in argument. it 
must be properly pleaded and thereafter adequately 
argued. IXewanee Oil & Gas Co. v. Mosshamer, 58 
B. (2d) 711, 712; White Cleaners & Dyers" 
Einghes; 7 EF Ssipp, 1017, 1025. Tavier +. Dimniyare 
298 I*. [39] 936, 939. A court should proceed with 
reluctance to set aside legislation as unconstitutional 
on grounds not properly presented. McGoldrick vy. 
Compagnie Generale, 309 U. S. 480, 434. Moreover, 
‘There is strong presumption in favor of the con- 
stitutionality and validity of an act of Congyress.”’ 
Jacobs v. Peavy-Wilson Lbr. Co., 33 F. Supp. 206, 
212, and cases cited. The mere fact of enactment 
of a statute raises a presumption of constitution- 
ality, and the burden of proving otherwise is on the 
party so asserting. Kewanee Oil & Gas Co. v. Moss- 
hamer, 58 F. (2d) 711, 712. Plaintiff has failed to 
sustain that burden. The additional point was prob- 
ably thrown in, hit or miss, but has no application 
whatever to the pertinent issue of the levy and col- 
lection of an excise tax on liquor, the validity of 
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which is settled by the decision in Pennsylvania v. 
Fox, supra. For a full discussion of the subject see 
Patton v. Brady, 184 U. 8. 608. 

Upon the merits, plaintiff contends that it is not 
liable for the tax because on the effective date of 
the taxing act, January 12, 1934, the liquor was 
‘held’? by the Bank and not by plaintiff. 

Plaintiff is a large winery, engaged in the manu- 
facture and production of wines ‘‘intended for sale 
or for use in the manufacture or production of any 
article intended for sale’’, as set forth in Section 
10(¢) hereinabove mentioned. In the latter part 
of 1933 plaintiff placed the liquor in question in a 
bonded warehouse, taking four negotiable ware- 
house receipts, which were delivered to Bank of 
America under ‘‘a collateral pledge agreement,”’ as 
security for a loan to plaintiff. [40] 

‘‘Under the Uniform Warehouse Receipts Act, 
the warehouseman is ordinarily bound to deliver the 
goods upon a demand made * * * by a holder of a 
receipt for the goods * * * if such demand is ac- 
companied with an offer to satisfy the warehouse- 
man’s lien, an offer to surrender the receipts if 
negotiable and a willingness to sign an acknowledg- 
ment of delivery.’’ 25 Cal. Jur. p. 955, Section 12; 
Uniform Warehouse Receipts Act, Section 8. Here 
the Bank, the holder of the receipt, could not prop- 
erly demand plaintiff’s wine from the warehouse- 
man except under certain conditions set forth in 
the *‘collateral pledge agreement’’ between plaintiff 
and the Bank. As these conditions never matured, 
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the Bank never acquired the right to negotiate the 
receipts. The ‘‘collateral pledge agreement’’ refers 
to the Bank as ‘‘pledgee or trustee’’, and provides 
that in case of sale the surplus was to be ‘‘subject 
to the order of”’ plaintiff. 


é6 


The warehouse receipt is only prima facie evi- 
dence of ownership. Akron Cereal Co. v. First 
National Bank, 3 Cal. App. 198, 201-2. The title 
to the liquor was in plaintiff, the pledgor. The 
Bank never had any more than a pledgee’s rights 
under the terms of the collateral agreement. As 
contended by defendants, the storing of the wine in 
a bonded warehouse and the issuing of warehouse 
receipts therefor was a transaction for the accom- 
modation of plaintiff and created only a debtor- 
creditor relationship between plaintiff and the 
Bank, and did not in any way relieve plaintiff of its 
liability to pay the tax. The word ‘‘held’’ implies 
ownership, McFeely v. Commissioner, 296 U. SB. 
102, 107; but does not always imply possession, 
Ogle v. Helvering, 77 F. (2d) 338, 339; Commis- 
sioner vy. Nevius, 76 F. (2d) 109. [41] 

Plaintiff’s argument that it could not set up 
its own title “‘to defeat the pledge of the property 
by the warehouse to the Bank’’ 1s untenable, be- 
cause if either the Bank or the warehouseman 
should refuse to deliver the hquor to plaintiff after 
plaintiff had carried out its contractual obliga- 
tions, plaintiff could file suit to assert its title and 
recover its pledged property. 3008 California Civil 
Code; Bell v. Bank of California, 153 Cal. 234, 
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238; Brittan v. Oakland Bank, 124 Cal. 282; Hun- 
saker v. Sturgis, 29 Cal. 142, 145. Plaintiff at all 
times asserted ownership of the liquor, as shown 
by its verified inventory and return to the Collector 
of Internal Revenue. 

I conclude that the liquor in question was ‘‘held’’ 
by plaintiff within the meaning of Section 10(c¢) on 
the effective date thereof. 

Judgment will go to defendants with costs. 

* * * x *% * % 


January 10, 1942. 
[Endorsed]: Filed Jan. 10, 1942. [42] 


[Title of District Court and Cause. ] 


ORDER ENLARGING TIME TO SERVE AND 
LODGE PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


Upon motion of the United States Attorney and 
good cause appearing therefor, 

It Is Hereby Ordered that the defendants John 
V. Lewis and the United States of America shall 
have to and including Friday, February 6, 1942 
within which to serve and lodge proposed Findings 
of Fact and Conclusions of Law. By previous 
order time has been enlarged seven days. 

ee ote Wy 
United States District Judge. 
Dated: January 23, 1942. 


[Endorsed]: Filed Jan. 23, 1942. [43] 
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[Title of District Court and Cause.] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause came on regularly for trial in the 
above entitled Court, the plaintiff Mount Tivy Win- 
ery, Inc., appearmg by its Attorney Robert H. 
Fouke, Esq., and the defendants John V. Lewis 
and the United States of America appearing and 
being represented by Frank J. Hennessy, United 
States Attorney and W. P. Mathewson, Assistant 
United States Attorney, and the cause having been 
submitted upon a stipulation of facts and the par- 
ties having wiaved trial by jury, the cause was 
duly argued hy counsel both orally and upon writ- 
ten briefs sub- [44] sequently filed, and the Court 
now being fully advised in the premises finds the 
following: 


FINDINGS OF FACT 


I. 

This is an action brought against a former Col- 
lector of Internal Revenue by virtue of the pro- 
visions of Section 41, sub-division 5, Title 28, 
United States Code and against the United States 
of America under the provisions of sub-division 20 
of Section 41 of Title 28, United States Code to 
recover $15,419.33 in taxes and interest alleged to 
have heen erroneously and illegally assessed and 
collected. 
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LU. 

The plaintiff, a California corporation with its 
principal place of business in the City of Fresno, 
County of Fresno, State of California, in the North- 
en Division of the Southern District of California, 
engaged in the manufacture, production and sale 
of wine intended for sale or for use in the manu- 
facture or production of articles intended for sale, 
in Bonded Winery No. 3620, located at LacJac, 
Fresno County, State of California, within the 
First California District, Department of Internal 
Revenue, Treasury Department, United States of 
America, and in the Northern Division of the 
Southern District of California. 


UIT. 

The defendant John V. Lewis, a resident of the 
Southern Division of the Northern District of Cali- 
fornia, was the duly appointed, qualified and act- 
ing United States Collector of Internal Revenue 
for the First California District at the time of the 
assessment and collection of the taxes. Prior to the 
filing of the Complaint the defendant John V. Lewis 
resigned as Collector of Internal Revenue for the 
First California Dis- [45] trict. 


EV: 

On November 13, 1933 the plaintiff and the Fi- 
delity Warehouse Corporation, a California corpo- 
ration, executed a Field Warehouse Storage Agree- 
ment which provided among other things that the 
Fidelity Warehouse Corporation should furnish the 
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plaintiff all field warehouse services necessary to 
the plaintiff’s business and that the plaintiff should 
employ the Fidelity Warehouse Corporation for all 
field warehouse services required by the plaintiff 
and further, that the plaintiff would furnish ware- 
house premises owned or controlled by the plaintiff 
in which field warehousing was to be conducted. 
Under the agreement the Fidelity Warehouse Cor- 
poration agreed among other things for the consid- 
eration therein expressed and subject to the terms 
and conditions therein contained (1) to maintain a 
public warehouse in and upon premises leased by 
the plaintiff to the corporation; (2) to furnish to 
the plaintiff all field warehouse services necessary 
to the plaintiff’s business; (3) to place a bonded 
agent and/or bonded watchman in charge of the 
warehouse and leased premises; and (4) to issue 
field warehouse receipts upon the property which 
the plaintiff might store therein; the agreement also 
provided, however, (a) that the Fidelity Ware- 
house Corporation should be free from all liability 
for taxes, assessments, charges or penalties levied. 
assessed or imposed by a Federal, State, County or 
Municipal Government or by any other quasi- 
pubhe or Governmental agency upon or in respect 
of the wines warehoused under the terms of the 
agreement; (b) that the plaintiff agreed to render 
all reports required of the plaintiff or the corpo- 
ration or of either of them in respect to the com- 
modities warehoused by any and all Governmental 
agencies; and (c) that at the option of the Fidelity 
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Warehouse Corporation it could pay [46] all taxes, 
assessments, charges or penalties and could service, 
blend, fortify, rectify, handle and care for the 
warehoused wines and could render all reports at 
the expense of the plaintiffs in the event the plain- 
tiff failed to do so as agreed in the agreement. 


V. 

On the same date, November 13, 1933 the plaintiff, 
pursuant to the provisions of the Field Warehouse 
Storage Agreement and as authorized by Treasury 
Decision No. 19, executed in writing, a Field Ware- 
house Lease, which leased to the Fidelity Ware- 
house Corporation a portion of a building and all 
containers therein for use as a warehouse. ‘The 
building so leased was adjacent to the same prem- 
ises as plaintiff’s Bonded Winery No. 3620, bore 
the same postoffice box number and was contigu- 
ous with and adjoining the structures of plaintiff’s 
Bonded Winery No. 3620. 


VI. 

On November 25, 1933, as the result of an ap- 
plication made by it on November 20, 1933, under 
the authority of and pursuant to the laws of the 
State of California and of the United States and 
of the regulations issued pursuant thereto and par- 
ticularly Treasury Decision No. 19 and General 
Cireular No. 141 approved September 16, 1933 which 
read as follows: 
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‘¢Bureau of Industrial Aleohol’’ 
Ares Dea eS) 


September 16, 1933. 


Section 704 of Regulations 2 and Paragraph 


9 of Regulations 7, amended. 
(2) 


Treasury Departinent, 


Office of Commissioner of Industrial Alcohol. 
To Supervisors of Permits 
and Others Concerned: 


1. Section 704 of Regulations 2 is amended 
to read [47] as follows: 


Sec. 704. Bonded storerooms. Hereafter no 
permit will be issued for the establishment of 
a bonded storeroom for wines unless the pro- 
prietor is also duly qualified as the proprietor 
of a bonded winery; provided, however, the 
Connnissioner may authorize the establishment 
of pubhe bonded storerooms, known as field 
warehouses, by responsible warehouse compa- 
nies, other than winemakers, for the storage 
of wine for credit purposes when in his judg- 
ment such is warranted; Provided that 

(1) No person, firm or corporation advanc- 
ing credit upon the security of such wine or 
upon the security of warehouse receipts or other 
instruments issued on account thereof shall 
have power or authority to possess or use the 
said wine in any manner or to dispose of it 
upon foreclosure or otherwise except to a bona 
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fide holdex of a permit entitling the permittee 
to acquire or otherwise deal with the said wine; 

(2) Warehouse receipts or other instru- 
ments issued on account of such wine shall not 
be transferable except to a bona-fide holder of 
a permit entitling the permittee to acquire or 
otherwise deal with the wine on account of 
which the said warehouse receipts or other in- 
struments were issued; 

(3) Warehouse receipts or other instru- 
ments issued on account of such wine shall show 
on their face the restrictions contained in num- 
bered paragraphs (1) and (2) hereof. 

Proprietors of bonded wine storerooms here- 
tofore established, who are not also producers 
of wine, will, when all stocks of wine which they 
now possess have been exhausted, surrender 
their permits to the supervisor. 

2. Paragraph 9 of Regulations 7 is amended 
to read as follows: 

Para. 9. Bonded storerooms may be estab- 
lished only by proprietors of bonded winer- 
ies: Provided, however, pursuant to the provi- 
sions of Regulations 2 the Commissioner may 
authorize the establishment of public bonded 
storerooms, known as field warehouses, by re- 
sponsible warehouse companies, other than 
winemakers, for the storage of wines for credit 
purposes, when in his judgment such is war- 
ranted. 

J. N. DORAN, 
Commissioner of Industrial Alcohol. 
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Approved: September 16, 1933. 

J. EDGAR HOOVER, 

Director, Division of Investiga- 

tion, Department of Justice. 

THOMAS HEWES, 

Acting Secretary of the Treasury. 
HOMER 8. CUMMINGS, 

Attorney General. [48] 


“Treasury Department 
Bureau of Industrial Alcohol 
General Circulars, No. 141. 
September 16, 1933. 


Subject: Opinion of the Attorney General con- 
eerning the interpretation of the National 
Prohibition Act with relation to the stor- 
age of wine in public warehouse and the 
issuance of receipts therefor to banks, ete., 
for credit purposes. 


To Supervisors of Permits 
and Others Concerned : 


In connection with T. D. No. 19, approved 
September 16, 1933, there is quoted below an 
opinion of the Honorable Homer 8S. Cummings, 
Attorney General, rendered under date of Sep- 
tember 13, 1983. concerning the interpretation 
of the National Prohibition Act with relation 
to the storage of wine in public warehouses 
and the issuance of receipts therefor to banks, 
ete., for credit purposes. 


vs. John V. Lewis 5D 


‘The Honorable 

The Secretary of the Treasury. 
SIGE: 

‘I have the honor to acknowledge the re- 
eeipt of your letter of September 11, 1933, 
from which it appears that the suggestion 
has been made to your Department that Sec- 
tion 704 of Regulations 2 and Paragraph 9 
of Regulations 7, of the Bureau of Indus- 
trial Alcohol, be amended so as to permit the 
Commissioner of Industrial Alcohol to auth- 
orize the establishment of public bonded 
storerooms by responsible warehouse compa- 
nies, other than wine-makers, for the storage 
of wines for credit purposes. You state that 
an essential part of such e@redit purposes 
would be some arrangement, made through 
the issuance of warehouse receipts or other- 
wise, whereby a lending bank or other insti- 
tution could acquire title to the warehoused 
wine for its protection in the event the debtor 
defaulted in his obligation; and that the pro- 
posed arrangement further contemplates that 
the bank or other lender acquiring title to 
the warehoused wines would be able to dis- 
pose of such wines only to persons lawfully 
entitled to purchase them. 

‘You request my opinion as to whether 
such an arrangement could lawfully be en- 
tered into under the National Prohibition 
Act and its amendments, or whether it would 
be precluded by 32 Opinions of the Attorney 
General 392. 
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‘In the opinion referred to the question 
presented was whether the authority of the 
Commissioner of Internal Revenue (now the 
Commissioner of Industrial Alcohol) to is- 
sue permits for the sale of wholesale quan- 
tities of intoxicating liquor was limited to 
manufacturers and wholesale druggists. The 
question was answered in the affirmative and 
it was held that liquor for nonbeverage pur- 
poses could be dealt in only by manufactur- 
ers and wholesale and retail druggists. See 
also Small Grain Distilling & Drug Co. v. 
Hamilton, 276 Fed. 544. [49] The aforesaid 
opinion dealt with the sale of liquor by per- 
sons regularly engaged in the business of 
selling liquor. Under the proposed plan now 
before me the bank or other lender is not to 
deal in liquor as sueh. It is an arrangement 
to create credit facilities for processing the 
grape crop. The arrangement contemplates 
the borrowing of money from a bank, gov- 
ernmental loaning agency or other institu- 
tion by wine manufacturers for the purpose 
of purchasing grapes for processing. As 
security for the loan wines are to be de- 
posited pursuant to permit in bonded winery 
warehouses, or in public banded storerooms, 
known as field warehouses under the Uni- 
form Warehouse Receipt Acts, operated by 
responsible warehouse companies and to be 
established under the above amended regu- 
lations. For the wine so deposited ware- 
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house receipts are to be issued to the bank 
or other institution covering the warehoused 
wine for the protection of the lending insti- 
tution. ‘The warehouse receipts are to show 
on their face or by proper endorsement that 
the bank or other lender shall have no power 
or authority to possess or use the wine in 
any manner, or to dispose of it or to transfer 
the warehouse receipts, upon foreclosure or 
otherwise, except to bona fide permit 
holders. 

‘It will thus be seen that under the pro- 
posed arrangement the bank would not have 
physical possession of the wine and would 
hold title only for credit purposes. The 
wine is to be warehoused in a public bonded 
or winery warehouse pursuant to permit and 
is not to go into consumption or trade except 
upon foreclosure, and then only upon the 
presentation of a proper permit by a pur- 
chaser permittee. 

‘In my opinion such an arrangement so 
circumscribed as to prevent any possible 
beverage use of the wine would not be con- 
trary to the purpose and intent of the Na- 
tional Prohibition Act, nor be precluded by 
the opinion referred to above. 

Respectfully, 
(Signed) HOMER 8S. CUMMINGS, 
Attorney General.’ 
J. M. DORAN, 
Commissioner.”’ 
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the Supervisor of Permits issued a permit to the 
Fidelity Warehouse Corporation to establish and 
operate a public bonded storeroom in the leased 
premises to be known as Public Bonded Storeroom 
No. 3728. 


VII. 

The leased premises were in the lawful posses- 
sion and under the control of the Fidelity Ware- 
house Corporation under the terms and conditions 
of the lease. Signs were placed [50] over and out- 
side the entrances and inside the leased premises 
to the effect that the leased premises were regis- 
tered Public Bonded Storeroom No. 3728 of the 
Fidelity Warehouse Corporation. Locks were 
placed upon all entrances to the leased premises 
by the Fidelity Warehouse Corporation and the 
key to each of the locks was in the possession and 
was retained by the agent of the Fidelity Ware- 
house Corporation in charge of the leased premises. 
The Fidelity Warehouse Corporation employed a 
bonded agent to whom detailed printed instructions 
were given as to his duties. The salary of this 
agent was paid by the Fidelity Warehouse Cor- 
poration. The plaintiff was not permitted access 
to the leased premises except through the bonded 
agent of the Fidelity Warehouse Corporation in 
accordance with the terms of the agreement and 
then only under the observation and supervision of 
the bonded agent who kept it locked at all times 
that he was not personally there and the bonded 
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agent received and delivered all merchandise at 
the leased premises. 


VIII. 

The Field Warehouse Storage Agreement and 
the Field Warehouse Lease were executed prior to 
the passage of Section 10 (c) of the Liquor Taxing 
Act of 1934 and at the time of the execution of 
these agreements the Fidelity Warehouse Cor- 
poration and the plaintiff did not know that Sec- 
tion 10 (c) of the Liquor Taxing Act of 1934 was 
contemplated or would be enacted into law and 
neither before nor at the time of the execution of 
these agreements did either or both of these parties 
negotiate, contemplate or execute the agreements 
in order to avoid or evade the provisions of Section 
10 (c) of the Liquor Taxing Act of 1934. 


JEN. 

During the months of November and December, 
1933 and [51] before January 12, 1934 plaintiff re- 
moved 484,000 gallons of fortified wine from 
Bonded Winery No. 3620 and stored it in Public 
Bonded Storeroom No. 3728 and in writing re- 
quested the Fidelity Warehouse Corporation to 
issue four original wine warehouse receipts nego- 
tiable in form, for a total of 484,000 gallons of wine 
to the Bank of America National Trust & Savings 
Association, Fresno Branch, or order (hereinafter 
referred to as ‘‘the Bank’’) as follows: One for 
211,000 gallons dated November 29, 1933, numbered 
01304; the second for 123,000 gallons dated Decem- 
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ber 4, 1933, numbered 01307; the third for 119,000 
gallons dated December 22, 1933, numbered 01312; 
and the fourth for 31,000 gallons dated January 6, 
1934, numbered 013816; which receipts were issued 
and executed in the name of and were delivered at 
the request of the plaintiff on those dates to the 
Bank by the Fidelity Warehouse Corporation. 


x 
The warehouse receipts with the exception of 
the number, date and wine described therein read 
as follows: 


‘Original No. 01804 
Negotiable Warehouse Receipt 


Issued By 


Fidelity Warehouse Corporation 
Main Office, 351 California St. 
San Francisco, California. 


November 29, 1933. 


This Is to Certify, That this Corporation 
has received for storage in its warehouse at 
Lace Jae, California from Mount Tivy Winery, 
Ine. deliverable to Bank of America National 
Trust & Savings Association, Fresno Branch, 
or order, in apparent good order, except as 
noted hereon (contents, condition and quality 
unknown) the following described property, 
subject to all the terms and conditions con- 
tained herein and payment of all storage and 
other charges. 


us. John V. Lewis 61 
Tank Style Said to Contain Said to Contain 


‘This Fidelity Warehouse Company ware- 
house receipt is issued pursuant to permit 
No. P-18, issued by [52] the Bureau of In- 
dustrial Alcohol, United States Treasury De- 
partment, in accordance with section 704 of 
Regulations 2 and Paragraph 9 of Regula- 
tions 7, as amended, which authorized the 
issuance of this warehouse receipt.’ 

‘‘All goods are stored and handled subject 
to the rules, regulations, rates and charges as 
set forth in that certain lease agreement exist- 
ing between the above named depositor and 
Fidelitv Warehouse Corporation; warehouse- 
man hereby claims hen on above described 
goods for storage and other charges as set 
out in the said lease agreement. 

Rates do not include fire or other insurance. 
Warehouseman does not arrange for insurance 
unless instructed In writing to do so. The loca- 
tion of merchandise as shown on this warehouse 
receipt is not given for insurance purposes, and 
all liability is disclaimed for error or insutf- 
ficiency in the location, if such location is used. 

Warehouseman is not responsible for loss or 
damage caused by fire (from any cause), frost 
or change of weather, riots, strikes, insurrec- 
tions, or from inherent or perishable qualities 
of the merchandise, or other causes beyond his 
control; and is not responsible for loss or dam- 
age caused by leakage, pilferage, ratage, theft, 
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vermin or water, unless such loss or damage 
be caused by the failure of the warehouseman 
to exercise ordinary care and diligence. 

These goods will be delivered upon surren- 
der of this receipt, properly endorsed, and the 
payment of all charges and liabilities due the 
undersigned warehouseman. 

The Wine Covered by This Warehouse Re- 
ceipt Cannot be Possessed, or Used in any 
Manner or Disposed of or Transferred Except 
to a Bona Fide Permittee of the Burean of 
Industrial Alcohol. 

FIDELITY WAREHOUSE 
CORPORATION, 
By 
Assistant Secretary.”’ 


GF 

The 484,000 gallons of fortified wine deposited 
with the Fidelity Warehouse Corporation evidenced 
by the warehouse receipts and stored in the ware- 
house on January 12, 1934 had been produced by 
the plaintiff at its Bonded Winery No. 3620 prior 
to January 11, 1934 and contained 147,927.08 proof 
eallons of brandy previously withdrawn from a 
distillery and previously used in the fortification 
of the wine produced by the plaintiff. Prior to 
January 11, 1934 and at the time of the withdrawal 
and use of the brandy in fortifying the wine there 
had been assessed against the plaintiff a tax of 
[53] 10 cents per proof gallon as required by the 
Tnternal Revenue law of 1918 as amended. 
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CEE 

On January 12, 1934 the plaintiff had in its 
Bonded Winery No. 3620, 220,297.34 gallons of 
fortified wine. This wine had likewise been pro- 
duced by the plaintiff in its winery and contained 
61,863.88 proof gallons of brandy which had also 
previously been withdrawn from a distillery for 
the fortification of the wine produced by the plain- 
tiff and upon this brandy plaintiff had been as- 
sessed a tax at the rate of 10 cents per proof gal- 
lon as required by the Internal Revenue law of 
1918 as amended. The plaintiff made no claim for 
the abatement or refund of the tax assessed by the 
Collector of Internal Revenue on this wine and the 
plaintiff does not seek to recover that tax in this 
action. 


XIII. 

Upon receipt of the wine from the plaintiff the 
warehouse company placed it in storage tanks 
located upon the leased premises and caused to be 
placed upon the tanks in which the wine was stored, 
stock cards showing that the wine was warehoused 
to the Bank, the description of the wine, the date 
of the warehousing, the negotiable warehouse re- 
ceipt number issued against the wine and the quan- 
tity and quality of the wine stored therein. 


2S 
In accordance with the provisions of the Field 
Warehouse Storage Agreement and in accordance 
with an understanding between the plaintiff and 
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the Fidelity Warehouse Corporation the plaintiff 
was from time to time permitted to have access to 
the bonded storeroom for the purpose of servicing 
and caring for the wine during the period the wine 
was stored in the bonded storeroom. [54] 


2M 

All of the wine except as otherwise specified 
herein was in the physical possession and under 
the physical control of the Fidelity Warehouse Cor- 
poration and was held by it as a bonded warchouse- 
man in its Public Bonded Storeroom No. 3728 under 
the laws of the State of California, and United 
States of America, and the rules and regulations 
of the Treasury Department including T.D.#19 
and the agreements between it and the plaintiff, the 
plaintiff and the Bank and it and the Bank. Prior 
to January 12, 1934 and prior to the actual issuance 
of the warehouse receipts the Bank from time to 
time extended unsecured bank credits to the plain- 
tiff. As wine was produced and delivered by the 
plaintiff to the warehouse company the warehouse 
company issued the warehouse receipts described 
above covering the wine. These warehouse receipts 
were delivered to and were received by the Bank. 
At the request of the Bank, the plaintiff executed 
several promissory notes payable to the Bank and 
executed a collateral agreement with the Bank 

which read as follows: 
‘‘In Consideration of all financial accommo- 
dations given, or to be given, or continued, to 
the undersigned Mount Tivy Winery, Ine., a 
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California corporation, by Bank of America 
National Trust & Savings Association, (here- 
inafter called the Bank), and as collateral se- 
curity for the payment of any indebtedness, 
obligation or liability of the undersigned to 
said Bank now or hereafter existing, matured 
or to mature, absolute or contingent, and wher- 
ever payable, including such as may arise from 
endorsements, guarantees, acceptances or paper 
discounted by said Bank, or held by said Bank 
or taken as security for any loans or advances 
of any sort whatever, and including overdrafts 
and indebtedness of the undersigned to said 
Bank on account of collections or paper re- 
ceived for collection, and the interest which 
may accrue on any thereof and expenses which 
may be incurred by the Bank, in the collection 
of any thereof including attorney fees, the un- 
dersigned does hereby assign, transfer to, and 
deposit with the said Bank, all property this 
day delivered by the undersigned to the Bank, 
or which may now be held by the Bank, or 
which may hereafter be delivered by the un- 
dersigned to the Bank during the existence of 
this agreement, and of which property the 
undersigned is the owner, the same being 
stored, deposited and cared for at [55] the risk 
and expense of the undersigned. The power of 
sale and other powers hereinafter given shall 
apply to all collaterals of any kind, nature or 
description, including all moneys, negotiable 
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instruments, bonds, stock, commercial paper, 
credits, choses in action, claims or demands of 
every kind, nature and description at any time 
during the existence of this agreement in pos- 
session or control of said Bank or any of its 
agents or correspondents, or in transit to it by 
mail or carrier, belonging to, for the account 
of, or subject to the order of the undersigned. 

Full power is hereby given to said Bank to 
collect any and all amounts wlich may become 
due upon any of the said securities which may 
be so deposited with it, and to apply the 
amounts so collected to the mdebtedness or 
any part of said indebtedness, and to endorse 
on behalf of and im the name of the under- 
signed any and all of said collaterals and se- 
curities and to give receipts therefor in the 
name of the undersigned for any amounts 
which it may receive thereon, or upon any of 
said collaterals, but said Bank shall be under 
no obligation to collect any such sums or 
amounts. 

Said Bank is hereby authorized to cause to 
be transferred to its own name, or to the name 
of any other person or corporation, as pledgee 
or trustee or otherwise, any certificates of 
stock, warehouse receipt or other instruments 
which are now or may hereafter be deposited 
with it by the undersigned as security as afore- 
said; and such transferee may exercise all of 
the rights and privileges in connection with 
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said securities to which said transferee may be 
entitled by virtue of being the holder of record 
thereof, in addition to the rights or privileges 
otherwise granted to said Bank hereunder. But 
said Bank or said transferee shall not be 
obliged to exercise any of said rights or privi- 
leges. 

If, with the consent of said Bank, the un- 
dersigned shall substitute or exchange other 
securities in place of the collaterals above speci- 
fied, then all of the rights or privileges of said 
Bank, and the obligation on the part of the 
undersigned shall be forthwith applheable to 
said substituted or exchanged securities, to 
same extent as the property originally pledged 
or held as collateral as aforesaid hereunder. 

In the event either of a failure in business or 
insolvency or bankruptcy or a general assign- 
ment by the undersigned, or a failure to pay 
the principal or interest on any indebtedness 
or liability according to the terms of the con- 
tract under which the same was incurred, then 
all the liabilities of the undersigned to the 
Bank shall, at the option of the Bank, become 
immediately due and payable, notwithstanding 
any credit or time allowed to the undersigned 
by the instrument evidencing any of said labil- 
ities; and in any such event, the undersigned 
does hereby constitute and appoint said Bank, 
its successors or assigns, the attorney in fact 
of the undersigned, irrevocable, with full pow- 
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ers of substitution and revocation, and does 
hereby authorize, empower and instruct the 
said attorney, or assigns to sell without any 
previous demand, or demand of performanee, 
upon the undersigned, and with or without no- 
tice to the undersigned, at its option, the whole 
or any part of said securities, either at public 
or private [56] sale or at Broker’s Board, at 
its discretion, and without any advertisement 
or notice of such sale, and to deliver the same 
to the purchaser or purchasers thereof, the 
Bank being at liberty to become the purchaser 
if the sale is pubhe or private or at Broker’s 
Board and to hold any and all property so pur- 
chased discharged of any rights of redemption 
whatever. The undersigned hereby expressly 
waives the provisions of Section 3006 of the 
Civil Code and all rights thereunder. After de- 
ducting all legal and other costs, expenses and 
charges of every kind incurred in the collec- 
tion, sale and delivery, or in the preservation, 
of said property or any part thereof, said Bank 
shall apply the residue of the proceeds of the 
sale to the payment of all of the aforesaid in- 
debtedness, to-wit: The indebtedness and Habil- 
ities and every part thereof, payment whereof 
is hereby intended to be secured, and the in- 
terest thereon; and should there be any surplus 
of said proceeds after the payment of said 
notes, expeuses, charges and said indebtedness 
and liabilites, and every part thereof, it shall 
be subject to the order of the undersigned. 
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In like manner the undersigned does agree 
to pay on demand in lawful money of the United 
States of America to the said Bank whatever 
balance may be due after said securities have 
been sold and application of the proceeds as 
above provided has been made. 

In the case of the deterioration of any of 
the above mentioned securities in whole or in 
part, or any fall or depreciation in the market 
value of the same, the undersigned does hereby 
authorize said Bank, at its option, to sell and 
dispose of said securities, or any part hereof, 
as above provided, at any time before or after 
the maturity or maturities of said indebtedness, 
obligation or liability of the undersigned to said 
Bank within the contemplation hereof, or any 
of them, in which event the undersigned does 
specifically waive any notice whatsoever of such 
depreciation or fall in market value, any and 
all demand upon the undersigned to redeem or 
otherwise protect such security, and any and 
all notice of intention on the part of said Bank 
to sell said securities, or any of them, the pur- 
port hereof being that the undersigned does 
agree and authorize said Bank to sell and dis- 
pose of said securities, or any of them, in the 
event of such depreciation or fall in market 
value, without any notice to or demand upon 
the undersigned and without any notice or ad- 
vertisement whatsoever and withont reference 
to the maturity or maturities of any of the said 
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indebtedness, obligations or liabilities secured 
hereby; and the undersigned does hereby give 
and grant unto said Bank the same rights, 
privileges and powers regarding said securi- 
ties and their sale as are hereinbefore given 
by the undersigned in the event of other default 
hereunder or by the terms of the instrument 
evidencing the same. 

It Is Further Agreed that these presents con- 
stitute a continuing agreement applying to any 
and all future, as well as to existing transac- 
tions, between the undersigned and said Bank, 
and that the powers of sale, and other powers, 
rights and privileges hereinabove given, are to 
apply to and bind the heirs, executors, admin- 
istrators, successors and assigns of the respec- 
tive parties hereto. 

In Witness Whereof, the said Corporation 
has caused this collateral pledge agreement to 
be executed under its Corporate Name and Seal 
by its officers thereunto duly authorized by 
resolution of its Board of Directors. [57] 
at Fresno, California, this 12th day of Decem- 
ber, A.D. 1933. 


(Seal) MOUNT TIVY WINERY, INC. 
(Seal) 
By (signed) L. POWERS, Jr. 
President. 
(Seal) 


By (signed) M. T. McHLLIGOTT, 
Seeretary.”’ 
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XVI. 

The 484,000 gallons of fortified wine thus de- 
livered to the warehouse company for storage in 
Pubhe Bonded Storeroom No. 3728 by the plain- 
tiff prior to January 11, 19384 was produced and 
intended for sale and was subsequently sold in the 
following manner: 

XVII. 

The plaintiff secured a prospective purchaser for 
the wine and notified the Bank of the proposed 
terms of the sale. In the event the purchaser and 
the terms of sale were satisfactory to the Bank the 
sale was consummated with the approval of the 
Bank upon a cash or credit basis. As a part of the 
same general sales transaction the Bank would then 
execute and deliver to the Fidelity Warehouse Cor- 
poration an order for warehouse release covering 
the wine sold to the purchaser. The warehouse re- 
ceipts were then either delivered to the warehouse 
company for cancellation or for endorsement 
thereon of the amount of the wine sold or 
for the issuance of a new warehouse receipt, ne- 
gotiable in form, in the name of and to the order 
of the Bank for the remaining unsold quantity of 
wine covered by the warehouse receipt and the re- 
delivery to the Bank of the cancelled, endorsed or 
new receipt or the Bank would deliver both the 
order for warehouse release and the warehouse 
receipt to the purchaser or the warehouse com- 
pany [58] subject to the purchaser’s further order 
or endorsement. Subject to the order of the pur- 
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chaser wine sold to it was thereafter prepared for 
shipment to the purchaser or its order on the ware- 
house premises by the plaintiff and the warehouse 
corporation made an entry on Form 702, a report 
filed monthly with the defendant by the warehouse 
company, indicating the release of the wine to the 
plaintiff and the wine was received by the plaintiff 
for the purposes mentioned for the account of the 
purchaser and subject to the order of the pur- 
chaser. 


2 OE 

The receipts were in the possession and control 
of the Bank at all times except when surrendered 
to the warehouse company for the release of wine 
all of which was subsequently released upon the 
order of the Bank. The receipts were at all times 
in the name of the Bank and were never endorsed 
or negotiated by it. 


JSIDS. 

Prior to January 12, 1934 the plaintiff had not 
defaulted upon its notes nor had any of the other 
conditions set forth in the collateral pledge agree- 
ment under which the Bank could properly demand 
the wine from the warehouseman matured nor had 
the Bank negotiated any of the warehouse receipts 
nor had it disposed of them or of the wine under 
any of the powers conferred upon it by the col- 
lateral pledge agreement. 


OS 
The 484,000 gallons of wine so removed and 
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stored was the first wine to be stored in Public 
Bonded Storeroom No. 3728 and remained the only 
wine so removed and stored by the plaintiff or any- 
one else up to and including January 12, 1934. [59] 


XXII. 

The Bank did not pay personal property taxes 
or any taxes imposed by the Liquor Taxing Act of 
1934 upon the wine covered by the warehouse re- 
ceipts. All taxes on the wine were paid by the plain- 
tiff in accordance with and pursuant to the agree- 
ment with the warehouse corporation. 


XXII. 

In accordance with and pursuant to instructions 
from the Commissioner of Internal Revenue the 
defendant John V. Lewis for and on behalf of the 
United States of America caused to be delivered 
to the plaintiff a mimeographed circular dated 
January 15, 1934, entitled ‘Field Tax on Distilled 
Spirits, Wine, Cordials, ete.’ which provided: 

“Copy 
page 1. 


Treasury Department 
Office of the Collector of Internal Revenue 
San Francisco 


Floor Taxes on Distilled Spirits, Wines, 
Cordials, Ete. 
January 15, 1934. 


To Whom It May Concern: 
The ‘Liquor Taxing Act of 1934’ became a 
law containing provisions for floor taxes on 
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Distilled Spirits, Wines, Cordials, Ete., which 
are held and intended for sale or for use in the 
manufacture or production of any article in- 
tended for sale on the effective date of the Act 
January 12, 1934, at the commencement of 
business. A supply of return forms 758 will be 
forwarded to you as soon as received from the 
printer. Your attention is directed, therefore, 
to the following steps, which should be taken 
with the greatest possible dispatch: 


As time will not permit printing and distri- 
bution of imventory blanks for the purpose, 
each such taxpayer should immediately prepare 
sheets of paper which should not be larger than 
1014 x 16 inches but as many sheets as neces- 
sary may be used. Each kind of spirits, wines, 
etc., should be listed separately, and in the 
ease of distillers’ or wine-makers’ original 
packages or cases of bottled-in-bond spirits, 
the serial numbers of the packages or cases and 
name of distiller or winemaker should be 
shown; also the wine gallons, proof gallons of 
distilled spirits, alcohol and rectified spirits 
should be given, and the wines should be sep- 
arated by alcoholic content, i.e., the quantity in 
wine gallons containing 14 per cent alcohol or 
less, quantity containing [60] more than 14 per 
cent and not more than 21 per cent alcohol, 
quantity containing more than 21 per cent and 
not more than 24 per cent alcohol, and quantity 
containing more than 24 per cent alcohol, 
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should be stated. Carbonated wines, cordials 
and similar compounds containing more than 
24 per cent alcohol should be hsted separately, 
giving the quantity of each kind in wine gal- 
lons. The name of the rectifier or bottler or 
rectified or commercially bottled spirits should 
be given, together with the wine gallons, proof 
and proof gallons. 

Special care must be taken to also enter on 
a separate list all goods not on premises of the 
taxpayer but held by the taxpayer and stored 
elsewhere, or consigned direct to him and in 
transit on the date the Act takes effect, giving 
the name of the consignor and any goods con- 
signed by the party making the inventory to 
other persons where the title has not been 
transferred to the consignee on the date the 
Act becomes effective, giving the name of the 
consignee. 

As soon as the returns, Form 758, are re- 
ceived, fill in the heading on page 1 for each 
distiller, proprietor of industrial alcohol plant, 
bonded warehouse, tax-free warehouse or 
agency, winery, bonded winery storeroom, 
wholesale liquor dealer, retail liquor dealer, 
rectifying plant, and manufacturer having 
alcohol or other distilled spirits or wines on 
hand for use in the manufacture or production 
of other articles. 

The returns on Form 758 are requized to be 
made in triplicate and the original and dupli- 


76 Mount Tivy Winery 


cate copies filed within 30 days after the effec- 
tive date of the Act (le. on or before Febru- 
ary 10, 1934) a copy of the inventory to be 
attached to each copy of Form 758. 

The tax shown to be due must be paid within 
30 days after the effective date of the Act, ex- 
cept that the time for payment of this tax may 
be extended to a date not exceeding seven 
months after the effective date of the Act, upon 
the filing of a bond for payment in such form 
and amount and with such sureties as the Com- 
missioner of Internal Revenue, with the ap- 
proval of the Secretary of the Treasury may 
prescribe. 

The following schedule shows the old rate 
together with the new rate of tax and the in- 
creased difference. 


Old New 
Wine Rate Rate Increase 
Not more than 14% alcohol......................... 4e 10e 6c per gal. 


More than 14% and not exceeding 21%... 10¢ 20¢ 10e “* 
More than 21% and not exceeding 24%... 25c 40e 15e = 


More than 24% of alcohol by volume classed as Distilled Spirits at 
$2.00 per proof gallon. 


Old New 
Sparkling Wines and Champagne Rate Rate 

Fach half pint or fraction thereof............. 12e 5e [61] 
Old New 
Artificially Carbonated Wines Rate Rate 

Each half pint or fraction thereof............. 6c 2t%4e 
Old New 
Distilled Spirits Rate Rate Increase 


1.10 2.00 .90 
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On each proof gallon or wine gallon when 
below proof and a proportionate tax at a like 
rate on all fractional parts of such proof or 
wine gallon. 

The above rates are subject to official con- 
firmation from Washington. 

Inventory returns should be mailed to the 
Collector of Internal Revenue, Room 114, Cus- 
tom House, San Francisco, California. 

(signed) RICHARD NICKELL, 
Deputy Collector in Charge’’ 


XXIII. 

The plaintiff on February 6, 1934, pursuant 
thereto and in the belief that a tax was due the 
United States of America and pursuant to the 
further belief that it was legally required so to do 
returned to the defendant John V. Lewis an inven- 
tory and return on Form 756, a form prepared and 
supplied by the defendants to the plamtiff on 
which form the plaintiff inventoried and returned 
the fortified wine and the brandy contained therein 
in the possession of it as the producer thereof and 
held by it for sale in the use or manufacture or pro- 
duction of any article intended for sale on January 
14, 1934. 

XXIV. 

Form 756 as returned by the plamtiff read as 

follows: [62] 
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Form 756 Treasury Department 

Internal Revenue Service 
Name—Mount Tivy Winery, Ince. 
Distriet—llth Permissive 
Location of Bonded Premises—Lac Jac, Calif. 
Bonded Winery No. 3620 


INVENTORY AND RETURN OF FORTIFIED WINES 
AND BRANDY CONTAINED THEREIN IN THE POS- 
SESSION OF THE PRODUCER AND HELD FOR 
SALE OR USE IN THE MANUFACTURE OR PRO- 
DUCTION OF ANY ARTICLE INTENDED FOR SALE 
ON JANUARY 12, 1934. 


Per Cent 


of Alcohol Per Cent Proof 

in Wine of Brandy Gallons of 

Kind of Wine Date of After Forti- in Fortified Brandy in 

Wine Gallons Fortification fication Wine the Wine 
Museat 17,036.38 10/30/33 19:20 11.65 3,983.03 
Museat 17,020.16 10/31/38 19.00 15.42 5,247.35 
Port 20,448.06 11/1/38 19.90 14.80 6,052.50 
Museat 13,146.87 11/3/33 18.20 18.65 4,904.32 
Port 23,631.95 11/4/33 18.10 19.70 9,311.04 
Port 21,899.29 11/6/33 20.30 21.41 11,359.14 
Pore 27,520.45 11/9/33 21.70 S201 10,406.51 
Port 25,485.98 11/13/38 2010 14.82 7,904.27 
Museat 26,798.57 11/14/33 lt) 19.42 10,400.45 
Port 27,456.50 11/16/33 2260 2248 11,247.53 
Port 25,958.85 11/17/33 21.50 17.38 9,025.15 
Museat 26,244.53 11/19/33 21.40 16.73 8,783.59 
Port 26,052.89 I / 22/338 21.30 16.30 8,495.84 
Sherry 26,580.27 11/23/33 21.10 =: 12.13 6,447.36 
Anglica 27,449.75 11/24/88 1940 18.58 10,200.90 
Port 21,072.55 «11/27/33 = 20.00 ~—:10.50 4,427.94 
Sherry 14,485.48 11/29/33 19.90 10.18 2,948.24 
Sherry 25,628.65 11/30/33 21.30 LOT 5,627.80 
Port 17,454.59 = 12/3/33 21.00 1641 5,729.80 
Sherry 15,259.82 12/5/33 19.10 9.45 2,884.16 
Sherry 19,676.99 12/7/33 20.60 11.55 4,547.31 
Sherry 18,218.80 12/9/33 20.40 11.02 4,013.51 
Sherry 18,086.62 10/10/33 21.80 18.85 5,011.16 
Sherry 26,751.24 12/12/33 23.50 13.27 7,100.35 
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Per Cent 
of Alcohol Per Cent Proof 
in Wine of Brandy Gallons of 
Kind of Wine Date of After Forti- in Fortified Brandy in 
Wine Gallons Fortification fication Wine the Wine 
Sherry 26,920.53 12/13/33 22.20 12.85 6,926.12 
Sherry 20,002.83 12/17/38 22.30 10.79. 4,317.71 
Sherry 25,735.39 12/19/33 21.00 9.55 4,904.01 
Sherry 26,776.73 12/26/33 22.60 11.56 6,083.84 
Museat 15,082.02 1/4/34 — 19.40 10.84 269 22 
Sherry 15,253.45 1/4/34 19.40 6.05 1,846.01 
Claret 1,364.00 
660,470.97 Total, 194,963.16 


Rate of Floor Tax 10 


~ Amount of Tax Due 19,496.32 


I swear (or affirm) that the above is a true 
and complete inventory of all fortified wines 
produced and held for sale or use in the manu- 
facture or production of any article intended 
for sale by the person, firm, or corporation 
named above on the day specified. 

(Signed) MOUNT TIVY WINERY, INC. 
By (signed) L. POWERS, Jr. 

President. 

(State whether 
member of firm, or, if 
officer of corporation, 
give title). 

Sworn to and subscribed before me this 6th 
day of February, 1934 

(Signed) TARANCE 8. MAGEE, 

(Name) 


owner, 


Notary Publie 
(Title) 
Fresno County, Calif. [63] 
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XXV. 

This inventory showed that plaintiff held 639,- 
106.97 gallons of wine containing 194,963.16 proof 
gallons of brandy upon which a tax was believed to 
be due of $19,496.32. 


XXVI. 

On February 10, 1934 the plaintiff paid the de- 
fendant John V. Lewis as Collector of Internal 
Revenue the sum of $2,000.00. Subsequently on 
February 17, 1934 the plaintiff addressed a letter to 
the defendant John V. Lewis in which it stated 
that the $2,000.00 paid to him represented a tax lia- 
bility on brandy in fortified wine in the hands of 
the plaintiff and that the remaining balance of 
$17,496.32 represented the tax on the brandy in the 
fortified wine held by the Fidelity Warehouse Com- 
pany, and asserted that the Fidelity Warehouse 
Company held full possession and contro] of the 
wine and brandy as a bailee or warehouseman for 
the Bank of America. Plaintiff in the letter further 
protested the payment of any tax assessed or levied 
against the wine or brandy held by the Fidelity 
Warehouse Corporation upon the ground that the 
wines and brandy were not held by the producer 
on the date the Internal Liquor Taxing Act of 1934 
became effective. 

XXVITI. 

On April 11, 1934 the Commissioner of Internal 
Revenue assessed against the plaintiff taxes in the 
sum of $19,496.32, the amount returned by the 
plaintiff on Form 756. 
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XXVITI. 

On November 10, 1934, after the Commissioner 
of Internal Revenue had rejected claims in abate- 
ment of $17,496.32 in taxes submitted by the plain- 
tiff, the plaintiff upon demand by the defendant 
John V. Lewis paid to him the sum of $17,496.32, 
the unpaid balance of the assessed tax and the sum 
of $1,558.53, the amount of the interest accrued on 
the unpaid balance of the tax [64] as of November 
10, 1934, a total of $19,054.85, which amount to- 
gether with the $2000.00 previously paid made a 
grand total of $21,054.85. 


KOE S 
On August 28, 1935 the plaintiff filed with the 
defendant John V. Lewis a claim for the refund 
of $15,419.33, which claim for refund was rejected 
by the Commissioner of Internal Revenue on July 
29, 1936 by a registered letter bearing that date. 


NAGX, 

The plaintiff filed the complaint on July 28, 1938 
and thereafter served the United States Attorney 
on January 30, 1939 and served he Attorney Gen- 
eral of the United States on February 28, 1939. 
The service on the United States Attorney and the 
Attorney General of he United States were made 
more than two years after the date of the mailing 
of the notice of rejection of the claim for refund 
hy the Commissioner of Internal Revenue. 
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CONCLUSIONS OF LAW 


I. 

That the action against the United States of 
America was not commenced until plaintiff served 
a copy of its complaint upon the United States 
Attorney and the Attorney General of the United 
States. 


If. 
That the action against the United States of 
America was not commenced within the two-year 
limitation allowed by 26 USCA § 8772 (a)(2). 


le 
That the Court does not have jurisdiction of the 
action against the defendant the United States of 
America. [65] 


LN 
The Court does have jurisdiction of the action 
against the defendant John V. Lewis. 


V. 
That § 10 (ce) of The Liquor Taxing Act of 19384 
levies an excise tax. 
VI. 
That §10(e) of The Liquor Taxing Act of 1934 
does not violate Art. I, Sec. 2, Cl. 3, and Art. I, 
Sec. 9, Cl. 4 of the United States Constitution. 


VII. 
That §10(¢) of The Liquor Taxing Act of 1934 
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does not violate the Fifth Amendment to the Con- 
stitution of the United States. 


WALL 
That within the meaning of Section 10 (¢) of 
The Liquor Taxing Act of 1934, 26 USCA Section 
451 (b), 1934 Cumulative Annual Pocket Part, the 
plaintiff was the producer of the 484,000 Gallons 
of fortified wine stored with the Fidelity Ware- 
house Corporation on January 12, 1934 in Publie 

Bonded Storeroom No. 3728. 


JOM, 

That within the meaning of Section 10(c¢) of 
The Liquor Taxing Act of 1934, 26 USCA 451 (b), 
1934 Cumulative Annual Pocket Part, the plaintiff 
held the 484,000 gallons of fortified wine stored 
with the Fidelity Warehouse Corporation on Janu- 
ary 12, 1934 in Public Bonded Storeroom No. 
3728. 

x 

That within the meaning of Section 10(¢c) of the 
Liquor Taxing Act of 1934, 26 USCA 451 (b), 
1934 Cumulative Annual Pocket Part, the plain- 
tiff intended to sell the 484,000 gallons of forti- 
fied wine stored with the Fidelity [66] Warehouse 
Corporation on January 12, 1934 in Public Bonded 
Storeroom No. 3728, o1 use it in the manufacture 
or production of articles intended for sale. 


Bells 
iiremunder the provisions of $10 (c) of The 
Liquor Taxing Act of 1934, 26 USCA 451(b), 1934 
Cumulative Annual Pocket Part the plaintiff was 
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liable for an Internal Revenue Tax of $14,792.71 
on the 484,000 gallons of fortified wine stored with 
the Fidelitv Warehouse Corporation on January 12, 
1933 in Public Bonded Storeroom No. 3728. 


x TT. 

That on October 31, 1934 the plaintiff was liable 
for $1,558.53 in interest on the unpaid Internal 
Revenue Taxes for which it was liable under the 
provisions of §10 (¢) of The Liquor Taxing Act 
of 1934, 26 USCA 451 (b), 1984 Cumulative An- 
nual Pocket Part. 


SUG 
That the $15,419.33 paid by the plaintiff to the 
defendants and sought to be recovered in this action 
was rightfully and correctly paid and the plaintiff 
is not entitled to its return or anv portion thereof. 


NIV. 
That the defendant John V. Lewis is entitled to 
a judgment of dismissal and for his costs of suit 
herein ineurred. 
LOE 
That the defendant United States of America is 
entitled to a judgment of dismissal and for its 
eosts of suit herein incurred. 
Dated: This 20th day of February, 192. 
ee, SRS SU euBy, 
United States District Judge. 
Receipt of Service. 


[Endorsed]: Filed Feb. 20, 1942. [67] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 


fornia. 
No. 20473-S 
MOUNT TIVY WINERY, INC., a California 
Corporation, 
Plaintiff, 
VS. 


JOHN V. LEWIS, Collector of Internal Revenue, 
First California District, 


JOHN DOK, Collector of Internal Revenue, First 
California District, 


UNITED STATES OF AMERICA, FIRST DOE, 
SECOND DOE, and THIRD DOE, 
Defendants, 


JUDGMENT ON FINDINGS 


This cause came on regularly for trial upon the 
12th dav of November, 1941, before the Court sit- 
ting without a jury, trial by jury having been 
waived by oral stipulation, Robert H. Fouke, Esq., 
appearing as Attorney for plaintiff, and Frank 
J. Hennessy, United States Attorney and W. F. 
Mathewson, Assistant United States Attorney ap- 
pearing as Attorneys for the defendants the United 
States of America and John V. Lewis, and the 
eause having been submitted upon a Stipulation 
of Facts for consideration and decision, and the 
[68] Court after due deliberation having rendered 
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its decision and filed its Findings and ordered that 
judgment be entered in accordance with the find- 
ings; 

Now, Therefore, by virtue of the law and by rea- 
son of the findings aforesaid, It Is Ordered by the 
Court: 

IL. 

That the defendant John V. Lewis be and he is 
hereby dismissed. 

1 

That the defendant the United States of America 
be and it is hereby dismissed. 


1, 
That this action be and it is hereby dismissed 
and that the plaintiff recover nothing. 


IV. 

That the plaintiff pay to the defendants and each 
of them their costs of suit herein expended in the 
amounts to be taxed by the Clerk. 

Judgment entered this 3rd day of April 1942. 

A. F. ST. SURE, ; 
United States District Judge. 


Approved as to form as provided by Rule 22. 
ROBERT H. FOUKE, 
Attorney for Plaintiff. 


[Endorsed]: Filed April 3, 1942. [69] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia. 

No. 20464-R. 


CALIFORNIA WINERIES AND DISTILUER- 
IES, INC., a California corporation, 
JP eyeat ute, 
VS. 

JOHN V. LEWIS, Collector of Internal Revenue, 
First California District, JOHN DOE, Collec- 
tor of Internal Revenue, First Califernia Dis- 
trict, UNITED STATES OF AMERICA, 
FIRST DOE, SECOND DOE and THIRD 
DOE, 

Defendants. 


No. 20465-L 


FRESNO WINERY INC., a California Corpo- 
ration formerly known as Elsinore Winery, 
Ine., a corporation, and LUCERNE WIN- 
ERY, INC., a corporation, 

Plaintiff, 
VS. 


JOHN V. LEWIS, Collector of Internal Revenue, 
First California District, JOHN DOK, Collec- 
tor of Internal Revenue, First California Dis- 
tric, UNITED STATES OF AMERICA, 
FIRST DOE, SECOND DOE and THIRD 
DOE, 

Defendants. 
[70] 
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No. 20466-R 


SANTA LUCIA WINERIES, INC., a Califor- 
nia corporation, 
Plaintiff, 
VS. 


JOHN V. LEWIS, Collector of Internal Revenue, 
First California District, JOHN DOE, Collee- 
tor of Internal Revenue, First California Dis- 
trict, UNITED STATES OF AMERICA, 
FIRST DOE, SECOND DOE and THIRD 
DOE, 

Defendants. 


(ee 


No. 20467-S 


CHARLES DUBBS and SAMUEL CAPLAN, co- 
partners doing business under the first name 
and style of ALTA WINERY AND DISTIL- 
JID 

Plaintiffs, 
VS. 


JOHN V. LEWIS, Collector of Internal Revenue, 
First California District, JOHN DOE, Collec- 
tor of Internal Revenue, First California Dis- 
trict, UNITED STATES OF AMERICA, 
FIRST DOE, SECOND DOE and THIRD 
DOE, 

Defendants. 
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No. 20474-W 
CALIFORNIA GROWERS WINERIES, INC., 
a California corporation, 
Plaintiff, 
VS. 


JOHN V. LEWIS, Collector of Internal Revenue, 
First California District, JOHN DOE, Collec- 
tor of Internal Revenue, First California Dis- 
trict, UNITED STATES OF AMERICA, 
FIRST DOE, SECOND DOE and THIRD 
DOE, 


Defendants. 
[71] 
No. 21113-L 
ST. GEORGE WINERY, a California corpora- 
tion, 
Plaintiff, 
VS. 


JOHN V. LEWIS, Collector of Internal Revenue, 
First California District, JOHN DOE, Collec- 
tor of Internal Revenue, First California Dis- 
tric, UNITED STATES OF AMERICA, 
FIRST DOE, SECOND DOE and THIRD 
DOE, 

Defendants. 


ORDER FOR JUDGMENT 
These are companion cases to Mount Tivy Win- 
ery, Inc, v. John V. Lewis, Collector of Internal 
Revenue, etc., United States of America, et al., No. 
20473-S, and are governed by the decision made 
in that case this day. 
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On the jurisdictional question, I find that in 
three cases, i. e., No. 20464-R, No. 20474-W, and 
No. 21113-L, service on defendant United States 
was made within the two-year limitation, and there- 
fore suit against the United States would stand. 
However, in view of my decision against plaintiffs, 
this becomes immaterial. 

It is therefore Ordered: 

That plaintiffs take nothing by their actions, 
and that defendants be dismissed with costs in 
each. 

Counsel for defendants may prepare and submit 
[72] findings of fact, conclusions of law, and judg- 
ment in each case, in accordance herewith. 

Dated: January 10, 1942. 

Ah) SiS: 
United States District Judge. 
[73] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL OF MOUNT TIVY 
WINERY, INC. 


Notice Is Hereby Given that Mount Tivy Win- 
ery, Inc., a California Corporation, plaintiff above 
named, hereby appeals to the Cireuit Court of Ap- 
peals for the Ninth Cireuit from the final judg- 
ment entered in this action on April 3, 1942. 

Dated: July 3, 1942. 

ROBERT H. FOUKE, 
Attorney for Plaintiff and 
Appellant. 
[Endorsed]: Filed July 3, 1942. [74] 
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[ Title of District Court and Cause. ] 


NOTICE OF APPEAL OF CALIFORNIA 
WINERIES AND DISTILLERIES, INC. 


Notice [s Hereby Given that California Wineries 
and Distilleries, Ine., a California Corporation, 
plaintiff above named, hereby appeals to the Cir- 
euit Court of Appeals for the Ninth Circuit from. 
the final judgment entered in this action on April 
3, 1942. 

Dated July 3, 1942. 

ROBERT H. FOUKE, 
Attorney for Plaintiff and 
Appellant. 


[Endorsed]: Filed July 3, 1942. [75] 


[ Title of District Court and Cause. ] 


NOTICHK OF APPEAL OF 
FRESNO WINERIES, INC. 


Notice Is Hereby Given that Fresno Winery, 
Inc., a California corporation formerly known as 
Elsinore Winery, Inc., a corporation, and Lucerne 
Winery, Inc., a corporation, plaintiff above named, 
hereby appeals to the Cireuit Court of Appeals 
for the Ninth Circuit from the final judgment 
entered in this action on April 3, 1942. 

Dated July 3, 1942. 

ROBERT H. FOUKE, 
Attorney for Plaintiff and 
Appellant. 


[Endorsed]: Filed July 3, 1942. [76] 
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[Title of District Court and Cause.] 


NOTICE OF APPEAL OF SANTA LUCIA 
WINERIES, INC. 


Notice Is Hereby Given that Santa Lucia Winer- 
ies, Inc., a California Corporation, plaintiff above 
named. hereby appeals to the Circuit Court of Ap- 
peals for the Ninth Cireuit from the final judgment 
entered in this action on April 3, 1942. 


Dated July 3, 1942. 
ROBERT H. FOUKE 
Attorney for Plaintiff and 
Appelant. 


[Endorsed]: Filed July 3, 1942. [77] 


[Title of District Court and Cause.] 


NOTICE OF APPEAL OF CHARLES DUBBS 
AND SAMUEL CAPLAN 


Notice Is Hereby Given that Charles Dubbs and 
Samuel Caplan, co-partners doing business under 
the firm name and style of Alta Winery and Dis- 
tillery, plaintiffs above named, hereby appeal to the 
Circuit Court of Appeals for the Ninth Circuit from 
the final judgment entered in this action on April 
3, 1942. 

Dated July 3, 1942. 

ROBERT H. FOUKE 
Attorney for Plaintiffs and 
Appellants. 


[Endorsed]: Filed July 3, 1942. [78] 
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[Title of District Court and Cause. ] 


NOTICE OF APPEAL OF CALIFORNIA 
GROWERS WINERIES, INC. 


Notice Is Hereby Given that California Growers 
Wineries, Inc., a California Corporation, plaintiff 
above named, hereby appeals to the Circuit Court of 
Appeals for the Ninth Circuit from the final judg- 
ment entered in this action on April 3, 1942. 


Dated July 3, 1942. 
ROBERT H. FOUKE 
Attorney for Plaintiff and 
Appellant. 


[Endorsed]: Filed July 3, 1942. [79] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL OF ST. GEORGE 
WINERY 


Notice Is Hereby Given that St. George Winery, 
a California Corporation, plaintiff above named, 
hereby appeals to the Circuit Court of Appeals for 
the Ninth Cireuit from the final judgment entered 
in this action on April 3, 1942. 


Dated July 3, 1942. 
ROBERT H. FOUKE 
Attorney for Plaintiff and 
Appellant. 


[Endorsed]: Filed July 3, 1942. [80] 
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[Title of District Court and Cause. ] 


STIPULATION AND ORDER CONSOLIDAT- 
ING CASES ON APPEAL, ETC. 


Whereas, pursuant to stipulation and order of the 
above entitled Court, the above entitled actions were 
consolidated for all purposes, including hearing, 
trial and judgment in the above action entitled 
“Mount Tivy Winery, Inc., a California Corpor 
tion, plaintiffs, vs. John V. Lewis, Collector of In- 
ternal Revenue, First California District, John Doe, 
collector of Internal Revenue, First California Dis- 
trict, United States of America, First Doe, Second 
Doe and Third Doe, defendants’’, in Proceeding No. 
20473-S ; and, 

Whereas, separate Stipulations of Facts, Findings 
of Facts and Conclusions of Law and Judgments 
were filed in each of the above actions based upon 
the facts therein contained but predicated upon the 
determination as to the law applicable thereto by 
the above entitled Court, which law applicable 
thereto, insofar as any appeal to the Circuit Court 
of Appeals is involved, will be the same in each and 
every one of the above entitled cases; and, 

Whereas, all parties plaintiff and defendant are 
represented by Robert H. Fouke and Frank J. Hen- 
nessy, United States Attorney, respectively ; 

Now Therefore it Is Hereby Stipulated by and 
between each and every plaintiff and defendant 
above named, by and through their respective attor- 
neys as follows: 
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1. That for all purposes, including appeal, ap- 
peal bond, hearing, trial, judgment and costs, each 
and every one of the above entitled actions may be, 
and, pursuant to order of Court endorsed hereon, 
are consolidated with and in the above entitled ac- 
tion entitled ‘‘Mount Tivy Winery, Ine., a Califor- 
nia corporation, plaintiff, vs. John V. Lewis, Collec- 
tor of Internal Revenue, First California District, 
John Doe, Collector of Internal Revenue, First Cali- 
fornia District, United States of America, First 
Doe, Second Doe [83] and Third Doe, defendants, 
Proceeding No. 20473-S’’, and all papers filed in or 
motions, proceedings, orders or judgments made, 
taken, had or entered in said last named action 
Shall be considered and be deemed to have been 
made, taken, had and entered in each and every one 
of the above entitled actions for all purposes save 
and except that in the event of the entry of a judg- 
ment in favor of the plaintiff in said action it is 
understood and agreed that no judgment will be en- 
tered in favor of any other plaintiff named in any or 
all of the above entitled actions in excess of the 
amount or amounts set forth in the respective stipu- 
lation of Facts filed in each respective action or 
otherwise authorized by law; 

2. That whatever judgment may be entered in 
connection with any Appeal in the proceeding num- 
bered 20473-S shall be applicable, insofar as the law 
involved is concerned, to each and every one of the 
above entitled actions, and judgments may and shall 
be entered therein, respectively, in conformity with 
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the judgment as to the law in proceeding number 
20473-S to the same force and effect as if pro- 
nounced separately in a separate appeal, hearing 
and judgment in each of the above entitled actions; 

3. That the filing of a separate Bond on Appeal 
as otherwise required by law and Rule 73(c) of the 
Federal Rules of Civil Procedure, upon an appeal 
being taken in each of the above entitled actions, be 
and the same is, pursuant to order of court en- 
dorsed hereon, dispensed with except In Proceeding 
No. 20473-S, in which case the Bond on Appeal 
therein filed shall be in the sum of Two Hundred 
and Fifty Dollars ($250.00) and shall be applicable 
to each and all of the above entitled actions as pro- 
vided in Rule 73(¢) and in leu of any additional 
or other Bond [84] on Appeal in any or all of the 
above entitled actions; 

4, That for all purposes all papers, bonds or doe- 
uments duly filed or introduced in Proceeding Num- 
ber 20473-S, in connection with the appeal to the 
Circuit Court of Appeals therein, shall be deemed 
to have been duly filed or introduced in each of the 
above entitled actions; and 
+. That this Stipulation is made in order to 
avoid unnecessary expenditure of time and money 
and the otherwise necessity of separate appeals, mul- 
tiplicity of bonds, papers, motions, proceedings and 
judgments in each of the above entitled actions, it 
being the understanding and agreement that the ap- 
peal in proceeding Number 20473-S shall be in lieu 
and in the place and stead of separate appeals, pro- 
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ceedings and judgments in each of the above en- 
titled actions yet shall be applicable thereto as if 
full proceedings on appeal had been entertained in 
each and every one of the above entitled actions sub- 
ject only to the reservations herein contained. 
ROBERT H. FOUKE 
Attorney for Plaintiff and 
Appellants, California Win- 
eries and Distilleries, Inc., 
a California Corporation; 
Fresno Winery Inc., etce.; 
Santa Lucia Wineries, Inc., 
a California Corporation; 
Charles Dubbs and Samuel 
Caplan, co-partners doing 
business under the firm 
name and style of Alta 
Winery and _ Distillery; 
Mount Tivy Winery, Ine., 
a California Corporation; 
California Growers Winer- 
jes Inc., a California corpo- 
ration; and St. George Win- 
ery, a California Corpora- 
tion. 
FRANK J. HENNESSY 
Pen) hv 
Attorney for Defendants and 
Appellees, John V. Lewis 
and United States of 
America. [85] 
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ORDER 


Good Cause Appearing Therefor, 
It Is Hereby Ordered: 


(1) That the foregoing Stipulation be and the 
same is hereby ratified, confirmed and approved ; 
(2) That each and all of the above entitled ac- 
tions be and they are hereby consolidated for all 
purposes on appeal to the Cireuit Court of Appeals 
for the Ninth Cireuit with and in Proceeding 
Number 20473-S in accordance with and pursuant 
to the foregoing Stipulation, and that a single Bond 
on Appeal is hereby fixed in the sum of Two Hun- 
dred and Fifty Dollars ($250.00), as provided in 
Rule 73(c) of the Federal Rules of Civil Procedure, 
and shall be filed with the appeal to the Circuit 
Court of Appeals for the Ninth Circuit in Proceed- 
ing Number 20473-8, which Bond on Appeal shall 
be in heu and in the place and stead of separate 
Bonds on Appeal in each of the above entitled ac- 
tions and shall be applicable thereto for all pur- 
poses. 
Done in open court this 2nd day of July, 1942. 
A. F. ST. SURE 
Judge of the District Court. 


[Endorsed]: Filed July 3, 1942. [86] 
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[Title of District Court and Cause. ] 


DESIGNATION OF RECORD ON APPEAL 


Pursuant to Rule 75(a) of the Rules of Civil Pro- 
cedure for the District Courts of the United States, 
the Appellants designate that there be included in 
the record on appeal the complete record in the ac- 
tion entitled ‘‘Mount Tivy Winery, Ine., a Califor- 
nia corporation, plaintiff, vs. John V. Lewis, Collec- 
tor of Internal Revenue, First California District, 
John Doe, Collector of Internal Revenue, First 
California District, United States of America, First 
Doe, Second Doe and Third Doe, defendants, Pro- 
ceeding No. 20473-S”’ and all proceedings and evi- 
dence in this said action, save and except that the 
following records therein, namely: 

(1) Memorandum of Defendant’s Points and 
Authorities ; 
(2) Memorandum of Defendants John V. 
Lewis and The United States of America; 
(3) Reply Brief to Memorandwns of Defend- 
ants’ Points and Authorities; and 
(4) Defendants’ Closing Brief, 
and any other brief of points and authorities, shall 
be excluded from the record on appeal. 
ROBERT H. FOUKE 
Attorney for Appellants, Cali- 
fornia Wineries and Distil- 
leries, Ine., a California cor- 
poration; Fresno Winery, 
Ine., ete.; Santa Lucia Win- 


100 


Mount Tivy Winery 


eries Inc., a California cor- 
poration; Charles Dubbs 
and Samuel Caplan, c¢o- 
partners doing business un- 
der the firm name and style 
of Alta Winery and Distil- 
lery; Mount Tivy Winery, 
Inec., a California corpora- 
tion; California Growers 
Wineries Ine., a California 
corporation; and St. George 
Winery, a California corpo- 
ration. 


Received copy of the within Designation of Rec- 
ord on Appeal this 3rd day of July, 1942. 


FRANK J. HENNESSY 
per W F M 
Attorney for Defendants and 


Appellees John V. Lewis 
and United States of Amer- 
1¢a. 


fiindorsed]: Filed July 38, 1942. [89] 


[Title of District Court and Cause. ] 


STLPULATION 


TRANSMITTING ORIGINAL 
AND ORDER APPROVING 


It Is Stipulated by and between counsel for the 
above entitled parties that the Clerk of this Court, 
as provided by law and in conformity with Rule 75 
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of the Rules of Civil Procedure, shall transmit to 
the clerk of the Circuit Court of Appeals for the 
Ninth Cireuit the following designated portions of 
the records, proceedings and evidence in this cause, 
certifying those portions thereof that are necessary 
to be certified pursuant to said rules or pursuant to 
the rules of said Cireuit Court of Appeals, all of 
the costs thereof to be paid by the Plaintiff- [90] 
Appellant; and the original Exhibits forwarded pur- 
suant to Rule 75 (i) shall be held by the clerk of 
the appellate court pending the appeal and there- 
after returned to the clerk of this court; 

Copies of the following Exhibits attached to the 
Stipulation of Facts filed in the above entitled ac- 
tion and designated by Exhibit Number, namely, 

List of Exhibits—Mount Tivy Winery, Inc. 
Exhibit No. 
‘A’? Treasury Decision No. 19—Gen’l. Cireular 
No. 141. 

“B”’ Appheation for Permit Form 1404. 

““C”’? Permit to operate—Form 1405. 

“DPD” Blanket Bond—Form 1530 A. 

“HK”? Blanket Bond—Form 699 A. 

“FF? Monthly Repoert—Form 702. 

“G” Field Warehouse Storage Agreement. 

““H”’? Field Warehouse Lease. 

‘“T’? Warehouse Receipt No. 01304. 

J’? Warehouse Receipt No. 01307. 

‘IX’? Warehouse Receipt No. 01812. 

“L’’ Warehouse Receipt No. 01316. 

“M’’? Promissory Notes. 
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‘*M-1’’ Collateral Agreement. 

‘‘N’’? Order for Warehouse Release. 

“OO” A & C Mimeo Coll. No. 4132. 

‘““P’? Mimeo Letter ‘‘Floor Tax on Distilled 

Spirits, Wines, Ete. 

““Q”’ Inventory & Return—Form 756. 

oi Letter et Provest. 

““S”’ Claim in Abatement. 

“rT” Claim in Abatement. 

“U’’ Receipt for payment of Taxes—Form 1. 

‘eV’? Notice and Demand for Tax—Form 17. 

It Is Further Stipulated that the Plaintiff-Appel- 
lant [91] shall not file two copies of the Reporter’s 
Transcript as provided for in Rule 75(b). 


ROBERT H. FOUKE 
Attorney for Plaintiff & Ap- 


pellant. 
FRANK J. HENNESSY 
per W F M 
Attorney for Defendants & 
Appellees. 


It is so ordered. 
MICHAEL J. ROCHE 
United States District Judge. 
Dated: July 10th, 1942. 


[Endorsed]: July 10, 1942. [92] 
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[Title of District Court and Cause.] 


COST BOND ON APPEAL 
Know All Men By These Presents: 


That we, California Wineries and Distilleries, 
Inc., a California corporation, Fresno Winery, Inc., 
a California corporation, (formerly known as EI- 
sinore Winery, Inc., a corporation, and Lucerne 
Winery, Inc., a corporation, ) Santa Lucia Wineries, 
Ine., a California corporation, Alta Winery and 
Distillery, a copartnership consisting of Charles 
Dubbs and Samuel Caplan, copartners, Mount Tivy 
Winery, Inc., a California corporation, California 
Growers Wineries, Inc., a California corporation, 
and St. George Winery, a California corporation, 
as Principal, and The Western Casualty & Surety 
Company [94] a corporation organized and existing 
under the laws of the State of Kansas and author- 
ized to transact a surety business in the State of 
California, as Surety, are held and firmly bound 
unto John V. Lewis, Collector of Internal Revenue 
First California District, and United States of 
America, in the full and just sum of Two Hundred 
and Fifty and No/100 ($250.00) Dollars, to be paid 
to the said John V. Lewis, Collector of Internal 
Revenue First California District and United 
States of America, their certain attorney, executors, 
administrators or assigns; to which payment well 
and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and sev- 
erally, by these presents. 
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Sealed with our seals and dated this 3 day of 
July, 1942. 

Whereas, lately at the District Court of the 
United States for the Northern District of Califor- 
nia, Southern Division, in a suit pending in said 
Court, between California Wineries and Distilleries, 
Ine., a California corporation, No. 204648, Fresno 
Winery, Inc., a California corporation, (formerly 
known as Elsinore Winery, Inc., a corporation, and 
Lucerne Winery, Inc., a corporation) No. 20465-S, 
Santa Lucia Wineries, Inc., a California eorpora- 
tion, No. 20466-S, Alta Winery and Distillery, a co- 
partnership consisting of Charles Dubbs and Sam- 
ual Caplan, copartners, No. 20467-S, Mount Tivy 
Winery, Inc., a California corporation, No. 20473-S, 
California Growers Wineries, Inc., a Califormia 
corporation, No. 20474-S, and St. George Winery, a 
California corporation, No. 21118-S, against John 
V. Lewis, Collector of Internal Revenue First Cali- 
fornia District and United States of America, 
judgments were rendered against California Win- 
eries and Distilleries, Inc., a California corporation, 
Fresno Winery, Inc., a California corporation (for- 
merly known as Elsinore Winery, Ine., a corpora- 
tion, and Lucerne Winery, Inc., a corporation), 
Santa Lucia Wineries, Inc., a California corpora- 
tion, Alta Winery and Distillery, a copartnership 
consisting of Charles Dubbs and Samuel Caplan, 
copartners, Mount Tivy Winery, Inc., a California 
corporation, California Growers Wineries, Inc., a 
California corporation, and St. George Winery, a 
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California corporation, and the said plaintiffs above 
named have each separately filed notice of appeal 
to the United States Circuit Court of Appeals for 
the Ninth Circuit, in the State [95] of California. 

Now, Therefore, the condition of the above obli- 
gation is such, that if the said California Wineries 
and Distilleries, Inc., a California corporation, 
Fresno Winery, Inc., a California corporation, 
Santa Lucia Wineries, Inc., a California corpora- 
tion, Alta Winery and Distillery, a copartnership 
consisting of Charles Dubbs and Samuel Caplan, 
copartners, Mount Tivy Winery, Inc. a California 
corporation, California Growers Wineries, Inc., a 
California corporation, and St. George Winery, a 
California corporation, shall prosecute their appeal 
to effect, and answer all costs if they fail to make 
their pleas good, then the above obligation to be 
void; else to remain in full force and virtue. 

This recognizance shall be deemed and construed 
to contain the ‘‘consent and agreement’’ for sum- 
mary judgment and execution thereon mentioned 
in Rule #13 of the District Court. 

Acknowledged before me the day and year first 
above written. 

CALIFORNIA WINERIES AND 
DISTILLERIKES, INC. 
By CHAS. J. YOUNGBERG 
Attorney in fact 
FRESNO WINERY, INC. 
By CHAS. J. YOUNGBERG 
Attorney in fact 
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SANTA LUCIA WINERIKS, 
INC. 
By CHAS. J. YOUNGBERG 
Attorney in fact 
ALTA WINERY AND DISTIL- 
LERY, a copartnership consist- 
ing of Charles Dubbs and Sam- 
uel Caplan 
By CHAS. J. YOUNGBERG 
Attorney in fact 
MOUNT TIVY WINERY, INC. 
By CHAS. J. YOUNGBERG 
Attorney in fact [96] 
CALIFORNIA GROWERS 
WINERIES, INC. 
By CHAS. J. YOUNGBERG 
Attorney in fact 
ST. GEORGE WINERY 
By CHAS. J. YOUNGBERG 
Attorney in fact 
The premium charged for this bond is $10.00 Dol- 
lars per annum. 
[Seal] THE WESTERN CASUALTY 
& SURETY COMPANY 
By M. HENDERSON 
Attorney in fact 
Examined and recommended for approval as pro- 
vided in Rule #13. 
ROBERT H. FOUKEH, 
Attorney 
(Duly Verified) 


[Endorsed]: Filed Jul 3, 1942. [97] 
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In the Southern Division of the United States 
District Court for the Northern 
District of California. 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD 


I, Walter B. Maling, Clerk of the District Court 
of the United States, for the Northern District of 
California, do certify that the foregoing 97 pages, 
numbered 1 to 97, inclusive, contain a full, true, and 
correct transcript of the records and proceedings in 
the Mount Tivy Winery, Inc. vs. John V. Lewis, ete. 
et al., Case No. 20473-S as the same now remain on 
file and of record in my office. 

I do hereby further certify that exhibits marked 
Nos. A to V, both inclusive, were filed in this case, 
and pursuant to order of court, are herewith for- 
warded to the United States Ciremt Court of Ap- 
peals for the Ninth Circuit, to be considered by it 
as part of the record on appeal herein. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of Fourteen and 30/100 ($14.30) 
Dollars and that the said amount has been paid to 
me by the Attorney for the appellant herein. 

In witness whereof, [ have hereunto set my hand 
and affixed the seal of said District Court at San 
Francisco, California, this 11th day of August, A. 
D. 1942. 

[Seal] WALTER B. MALING, 

Clerk. 
fyeAR RY 1, FOUTS, 
Deputy Clerk. [98] 
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[Endorsed]: No. 10220. United States Cirenit 
Court of Appeals for the Ninth Circuit. Mount Tivy 
Winery, Ine., a Corporation, Appellant, vs. John 
V. Lewis, Collector of Internal Revenue, First Cali- 
fornia District, and United States of America, Ap- 
pellees. California Wineries and Distilleries, Inc., 
a Corporation, Appellant, vs. John V. Lewis, Col- 
lector of Internal Revenue, etce., and United States 
of America, Appellees. Fresno Winery, Ine., a Cor- 
poration, ete., Appellant, vs. John V. Lewis, Col- 
lector of Int. Revenue, et al., Appellees. Santa Lucia 
Wineries, Ine., a Corporation, Appellant, vs. John 
V. Lewis, Collector of Int. Revenue, et al., Appel- 
lees. Charles Dubbs and Samuel Caplan, Co-part- 
ners doing business as Alta Winery and Distillery, 
Appellants, vs. John V. Lewis, Collector of Int. 
Revenue, et al., Appellees. California Growers 
Wineries, Inc., a Corporation, Appellant, vs. John 
V. Lewis, Collector of Int. Revenue, et al., Appel- 
lees. St. George Winery, a Corporation, Appellant, 
vs. John V. Lewis, Collector of Int. Revenue, et al., 
Appellees. Transcript of Record. Upon Appeals 
from the District Court of the United States for 
the Northern District of California, Southern Di- 
vision. 

Hiled August 12, 1942. 

PAUL P. O’BRIEN 
Clerk of the United States Cireuit Court of Ap- 
peals for the Ninth Circuit. 
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United States Circuit Court of Appeals 
For the Ninth Circuit 


No. 10220 


MOUNT TIVY WINERY, INC., a California 
Corporation, et als., 
Appellants, 
VS. 


JOHN V. LEWIS, Collector of Internal Revenue, 
First California District, JOHN DOE, Col- 
lector of Internal Revenue First California 
District, UNITED STATES OF AMERICA, 
FIRST DOE, SECOND DOE and THIRD 


DOE, 
Appellees. 


STATEMENT OF POINTS UPON WHICH 
APPELLANTS INTEND TO RELY ON 
Ee APPHAL 


In support of its appeal in this proceeding, the 
appellants will rely upon the following points: 

1. Since all the evidence was contained in Stip- 
ulations of Fact, and there was no controversy as 
to the facts. in each of the respective cases con- 
solidated in this appeal, only a question of law was 
presented to the trial court. 

2. ‘The trial court erred as a matter of law in 
holding that Section 10 (¢) of the Liquor Taxing 
Act of 1934 levies an excise tax. 

do. The trial court erred as a matter of law in 
holding that Section 10 (¢«) of the Liquor Taxing 
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Act of 1934 does not violate Art. I, See. 2, Cl. 3, 
and Art. I, Sec. 9, Cl. 4 of the United States Con- 
stitution. 

4. The trial court erred as a matter of law in 
holding that Section 10 (c) of The Liquor Taxing 
Act of 1934 does not violate the Fifth Amendment 
to the Constitution of the United States. 

5. The trial court erred as a matter of law in 
holding that within the meaning of Section 10 (c) 
of The Liquor Taxing Act of 1934, 26 USCA 451 
(b), 1934 Cumulative Annual Pocket Part, the ap- 
pellants held the specified quantities of wine set 
forth in the findings of fact, conclusions of law and 
respective judgments in each of the cases herein 
consolidated and appealed. 

6. The trial court erred as a matter of law in 
holding that the appellants intended to sell the wine 
so stored in bonded storerooms or use it in the 
manufacture or production of articles intended 
for sale. 

7. The trial court erred as a matter of Jaw in 
holding that appellants and each of them, was sub- 
ject to the provisions of said Liquor Taxing Act 
and was liable for an Internal Revenue Tax in the 
amount set forth in the findings of fact, conclusions 
of law and judgments entered in the respective 
eases before the United States District Court, here- 
in consolidated and appealed. 

8. The trial court erred as a matter of law in 
holding that appellants and each of them was sub- 
ject to and liable for the respective sums set forth 
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in the findings of fact, conclusions of law and judg- 
ments in interest on the unpaid Internal Revenue 
taxes under the provisions of Section 10 (c) of the 
Liquor Taxing Act of 1934, USCA 451 (b), 1934 
Cumulative Annual Pocket Part. 

9. The trial court erred as a matter of law in 
holding that the respective sums of principal and 
interest set forth in the findings of fact, conclusions 
of law and judgments entered in each of the respec- 
tive cases before the District Court of Appeals and 
consolidated in this case on appeal was rightfully 
and correctly paid and that appellants and each of 
them was not entitled to its return or any portion 
thereof. 

10. The trial court erred as a matter of law in 
holding that appellees John V. Lewis and United 
States of America were entitled to a judgment of 
dismissal and for costs of suit incurred in said 


action. 


Dated: August 24, 1942. 
ROBERT H. FOUKE 
Attorney for Appellants. 


Received copy of foregoing Statement of Points 


this 24th day of August, 1942. 
FRANK J. HENNESSY, 


per WEM 
Attorney for Appellees. 


[ Endorsed]: Filed Aug. 24, 1942. 


112 Mount Tivy Winery 
[Title of Circuit Court of Appeals and Cause.] 


DESIGNATION OF RECORD 


In accordance with Rule 19, appellants designate 
the entire record as necessary for the consideration 
of this proceeding. In the Court below, appellants 
have designated the complete record for inclusion, 
in accordance with Rule 75 (a) of the Federal Rules 
of Civil Procedure, excluding the Memorandum of 
Legal Points and Authorities therefrom, as set 
forth in said Designation of Record on Appeal filed 
July 3, 1942 in said Court. 

In this Court, appellants designate and respect- 
fully request the printing of the Transcript of 
Record on Appeal, prepared by the Clerk of the 
District Court, excluding therefrom certain volumi- 
nous exhibits which, pursuant to Stipulation and 
Order dated the 21st day of August, 1942, are au- 
thorized to be incorporated by reference but elimi- 
nated from the printed record. 


Dated: August 24, 1942. 
ROBERT H. FOUKE 
Attorney for Appellants. 
Received copy of foregoing Designation this 24th 
day of August, 1942. 
FRANK J. HENNESSY 
per WEKM 
Attorney for Appellees 


[Endorsed]: Filed Aug. 24, 1942. 
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STIPULATION AND ORDER THAT CERTAIN 
VOLUMINOUS EXHIBITS NEED NOT BE 
COPIED IN THE RECORD BUT MAY BE 
INCORPORATED BY REFERENCE 


It Is Hereby Stipulated with the approval of the 
Court, by counsel for the respective parties herein, 
that in addition to the record on appeal heretofore 
agreed upon, the hereinafter enumerated original 
exhibits, which were introduced pursuant to stipu- 
lation at the trial of the above entitled cause, and 
which said exhibits now constitute a part of the 
record on appeal, may be incorporated in and made 
a part of the appeal by reference only without the 
necessity of printing such exhibits, said exhibits 
being specifically enumerated as follows: 


List of Exhibits— 
Mount Tivy Winery, Inc. 
Exhibit No. 


‘A’? Treasury Decision No. 19—Gen’l. Circular 
No. 141 

““B”’ Application for Permit—Form 1404 

‘“C”? Permit to Operate—Form 1405 

“DPD” Blanket Bond—Form 1530A 

“EK”? Blanket Bond—Form 699A 

‘HR’? Monthly Report—Form 702 

“G’? Field Warehouse Storage Agreement 

‘“H”’ Field Warehouse Lease 

‘Tl’? Warehouse Receipt No. 01304 
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Warehouse Receipt No. 01307 

Warehouse Receipt No. 01312 

Warehouse Receipt No. 01316 

Promissory Notes 

Collateral Agreement 

Order for Warehouse Release 

A & C Mimeo Coll. No. 4132 

Mimeo Letter ‘‘Floor Tax on Distilled 
Spirits, Wines, Ete. 

Inventory & Return—Form 756. 

Letter of Protest 

Claim in Abatement 

Claim in Abatement 

Receipt for payment of Taxes—Form 1. 

Notice and Demand for T’iax—Form 17. 


It Is Further Stipulated with the approval of the 
Court that the above described Exhibits may be 
used as physical exhibits, neither printed in a book 
of Exhibits nor the Transcript as such Exhibits are 
bulky in nature and do not lend themselves to sat- 
isfactory and convenient or economic reproduction 
in printed form. 


Dated this 21st day of August, 1942. 


ROBERT H. FOUKE 
Attorney for Appellants. 
FRANK J. HENNESSY 
per WFM 
Attorney for Appellees. 
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It Is So Ordered this 23 day of August, 1942, 
provided three copies of the exhibits in plain and 
clear typing or photostats are furnished the court. 


WILLIAM DENMAN 
Judge of the United States 
Circuit Court of Appeals 
for the Ninth Circuit. 


[Endorsed]: Filed Aug. 24, 1942. 


